536 11/7/66
Memorandum 66-68

Subject: Study 36(L) -~ Condemnation Law and Procedure (Possession Prior
to Final Judgment and Related Problems)

BACKGROUND
At the October meeting, the Cormission was unable to take action on
the various policy questions presented by this recommendation because only
three or four wembers were pressnt when the various guestions were discussed,
The Cormission reQuested that we identify the major policy gquestions and
the considerations pertinent to them so that they could be discussed at

the November meeting when more members of the Commission were present.

GENERAL POLICY QUESTIONS

Congtitutional Amendment

The State Bar Committee unanimously objects to the proposed constitutional
smendment., In discussing this matter at the October meeting, the Commissioners
present tooﬁ the view that a constitutional amendment should not be submitted |
to the 1967 legislative session. They concluded that there was little
chance of obtaining approval of such an amendment in 1967 and that perhaps
the matter should be left to “he Constitutionel Revision Commission.

Tt was also concluded that the attention of the Commission should be
directed to drafting appropriate statutory provisions dealing with
possession prior to judgment and related problems with a view to possibly
submitting recommended legislation on this subject to the 1967 session
without a constitutional smendment. Members of the Commission present at

the October meeting indicated that they wished to review Steinhart v. Superior

Court, 137 Cal. 575, 70 Pac. 629 (1902), and Heilbron v. Superior Court,
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151 cal, 271, 90 Pac. 706 (1907), bvefore making a decision on whether to
take the position that the recormended legislation would be constitutional
under the existing constitutional provision. The opinion in the Steinhart
case is attached as Exhibit IIT (green):; the opinion in the Heilbron case
is attached as Exhibit IV (buff). The staff believes that the Steinhart
decision is based on the fact that the property owner was not entitled to
draw down the deposit, not on the fact that the determination as to the
amount of the deposit was not made by the jury. It is also noted that the
two amendments to the Constitution to auwthorize irmediate possession in
right of way and reservoir cases were needed to authorize immediate
possession without permitting the property owner to draw down the deposit.
Hence, the existence of these two amendments doces not necessarily lead to
the inference that immediate possession cannot be extended to other cases
without a constitutional smendment if the property owner is permitted to
draw down the deposit before he is reguired to surrender possession of the
property.

The staff recormends that the Commission not submit a constitutional
amendment on this subject to the 1967 legislative session, We see no
chance for legislative approval of such an amendment and, because of the
strong objections of the State Ber Cormittee and others to the amendment,
we doubt that it would be approved by the people even if the Llegislature
could be persuaded to submit it to the people for approvel. At the sane
time, if a recommendation is made to the 1967 session, we believe it should
include a discusgion of the constitutional problem and include a reconmended
constitutional amendment. The recommendation should include a statement that

the Cormission has concluded that the right to possession can be extended
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without a constitutional amendment and that the Commission does not
recommend that a constitutional amendment on thils subject be submitted at
this time because the matter is one.that: should be considered by the
Constitutional Revision Commission in comneetion with its overall revision
of the Constitution.

We suggest that you read the Steinhart and Heilbron cases, together
with the anslysis of the problem in the research study, to see if you can
support this conclusion.

Submission of legislation on this subject to 1967 Legislature

The four members of the Carmission whe were present when this matter
was discussed at the October meeting were unable to reach a decision on
whether legislation on this subject should be submitted to the 1967
legislative session.

It was pointed ﬁut that submission of legislation on this subject to
the 1967 legislative session would present to the Legislature one contro-
versigl area of the entire topic and would permit the Legislature to decide
the pelicy questions involved in this area before the entire comprehensive
statute was drafted. The decisions made in the 1967 session could be taken
into account in drafting the corprehensive stotute. Having decisions on
the irmediate possession policy questions would be helpful in deternmining
what approach to take on other related provisions. Even if the recormended
legislation were not enactzd by the Legislature, the experience would be
helpful in determining what rscommendatisn to subnit in 1969.

On the other hand, it was pointed sut by Mr. Huxtable (representing the
State Bar Committee) and others that the decisions on the policy questions

involved in immediate posaession are dependent in part on what action is
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taken on compensation. For example, immediate possession is less ohjectionahle
if moving expenses are allowed in all cases and if compensation is made for
losses directly related to ihe shortness of the time allowed for the move

from the property being taken. Tt was pointed out also that the general
reaction to the recommended legislation on the part of the State Bar Committee
was negatlve and that it is unlikely that it can be enacted if the State

Bar objects. A recommendation covering all aspects of eminent dcmain--the
comprehensive statute~~would, on the other hand, present a balanced package,
not Jjust a package that would be regarded as detrimental to the property
OWners.

Two members present at the Qctober meeting took the view that the
Commission should attempt to draft legislation on this subject for the
1967 session. However, one of these members--Mr. Ball--tock the view that
he would approve such legisiation only if substantial changes were made
in the recommended legislation and we fear that such changes would result
in legislation that would not be supported by public sgencies. More
important, changes of the nature suggested by Mr. Ball would require a
substantianl redrafting end reconsideration of the entire procedure in
immediate possession cases and will delsy completion of work on this aspect
of the subject until a time that will net mermit us to submit a recom~
mendation to the 1967 session.

The staff has concluded that we should not attempt to prepare legis-
lation on this subject for the 1967 session. Much as we would like to submit
a recommendation in 1967, we believe that the general adverse reaction of
the State Bar Committee requires that we mske a carcful reexamination of the
entire proposal. Significant changes will no doubt be necded to devise
legislation that would meet with the approvel ar minimize the cobJecticns

of the State Bar Committee.



The staff has attemmted to revise the proposed legislation to make
the changes we believe are needed, but we do not believe that the
Commission should apwrove a reccmmendation on this subject without substantial
additional consideration by the Coumission. Since we believe that this
will require consideration at a number of meetings, wc see no possibility
of submitting a recommendation in 1967. In fact, even if & recommendation
werc approved at the November meeting, we doubt thet it would be possible
to have the printed pamphlet available before March 1, 1967, This would
mean that the Legislature would have little time within which to give the
recommendation the consideration it will require.

Accordingly, the staff recammends that the Commission continue to work
on this aspect of the subject with a view to publishing a tentative recom-
mendation and research study. You will recall that w. followed this practice
on the Evidence Code. We have alrcady determined to follow this procedure
on all other aspects of eminent domain.- After we have published tentative
recommendations and research studics on all aspects of the subject, we
will then prepere the recomendation that will propose the enactmenf of the

camprehensive gtatute.

PHCPOSED CONSTITUTICNAL AMENDMENT

With respect to the proposed constitutional amendment, the State Bar
Cormittee hes suggested that it might be possible to arend Section 14
of Article I to specify the additional cases in which immedi%te tossession
would be awvailable. In otherrwords, the existing immediate possession
"proviso” wculd be extended to include certailn takings, such as thorce for

school purpocses, which would warrant immediaté possession. The Commissioners
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present at the last meeting generally tocok the view that this was not
feasible and that we should adhere to our approach of bringing the entire
matter into legislative competence insofar as praciicable. For the last
several meetings no significant suggestions for change in the form of the
amendment have been made. The stafl therefore recommends that the
existing proposed amendment be retained whatever action the Commission may
take as to a recommendation to the Iegislature. Consideration should be
given, however, to deleting from the proposed amendment any mention of

takings for right of way or reservoir purposes.

AMENDMENTS

Code of Civil Procedure S. ction 1247 (page 16)

Subdivision (%) of this section (added in this proposal) has been
revritten in the interest of clarity. The subdivision merely restates
case law and certain language contained in Code of Civil Procedure
Section 1254 (repeasled in this proposal). The subdivision is intended
to state the relatively simple proposition that after the filing of a.. .
complaint in eminent domain, the condemnmation court determines and enforces
the right to possession as between condemmor and condemnee, and that other
actions, such as unlawful detainer, are precluded. In the form shown, the
subdivision is acceptable to the public agencies and others.

Code of Civil Procedure Section 1249 (paze 18)

Subdivision (b) of this section and the poriions of the Comment
have been rewritten as a result of the discussion at the last meeting.
Previous drafts of this subdivision have attempted to deal with the problei
in terms of increases or decreases in "market value" prior to the date of
valuation. This draft, in keeping with the suggestion of the State Bar

Committee, is calculated to achieve the same effect, but address the
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problem in terms of factors to be considered in determining the "actual
value" of the property, under subdivision {a} of the section, on the date
of valuation.

Attached as Exhibit I (pink), for purposes of ccmparison, are
Sections 601-60L4 of the Pennsylvanis Eminent Domain Code. The significant
language in Section 602 requires that market value be determined "immedi-
atly before the condemnation and as unaffected thereby.” That entire
section, however, merely states the general "before and after" approach
to determining compensation. In contrast, Code of Civil Procedure Section
1248 requires separate determination of the value of property taken,
severance damages, and benefits. However, indicating the factors
to be considered in determining "actual value" under subdivision (a) of
Code of Civil Procedure Section 1249 achieves the same effect as Section
602 insofar as this problem is concerned. It should be noticed, however,
that notwithstanding Secticn 602, Section 604 of the Pennsylvania C de,
also states the principle of disallowing changes in market value prior to
the date of wvaluation "due to the general knowledge of the Imminence of
condemnation,"

There are obvious problems in stating precisely the Ffactors that are
t0 be disallowed in determining “actual value" on the date of valuation.
The statement of the four factors in this araft may overlap or be subject
to improvement, but each of the subparagraphs is of some significance.

Attached as Exhibit II (yellow) is a succinct article frem the
Santa Clara Ilawyer dealing with this problem. The essential points to
the article are (1) that there is a significant, remediable problem in this
area, and {2) that existing case law is confused and does make an unfair
differentiation between cases of appreciation in velue and cases of

depreciation in value.
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Code of Civil Procedure Section 1249a (page 22)

This section, which prescribes the date of valuation, has been revised
to eliminate the six months compromise reflected in previous drafts. The
reaction to that proposal by the State Bar Committee, the publie agencies,
and even the property owners was essentially negative. Under this draft,
existing law is retained except that the condemnor can assure itself an
early date of valuation by depositing probable just compensation. Similarly,
the result of the Murata decision is reversed, unless the condemnor deposits
the amount of the award following the first trial.

Code of Civil Procedure Section 1255a (page 33)

In subdivision {c) of this sectiom, which deals with recovery of
expenses upon abandomment of the proceedling, the language follcowing the
paragraph (2) has been rewritten. The public agencies object strongly to
the allowance of any expenses, including attorney or appraisal fees, prior
to the filing of the complaint. The Commissioners present at the last
meeting took the view that such expenses should be recoverable if they are
"actually and reasomably incurred as a result of the proceeding to take the
property."” Admittedly, the language leaves a measure of discretion to the
court.

Chapter 1 (Sections 1268.01-1268.10){Page 42)

This chapter dealing with the depositing of probable just compensation
prior to Judgment has been generally approved by most commentators. Un-
fortunately, the chapter doesn't accomplish much apart from its rélationship
to "immediate possession" (Chapter 2) and some sort of provision for the
iepceitirg cf probable compensation at the option of the condemnee (Section
1269.05). The public agencies have indicated reservations about the
liberalized bonding requirements, butthe Commissiconers present at the last

meetings were not disposed to change the existing draft.
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In section 1268.02 (page 46), a new third sentence has been added
to permit the ccurt to stey its redetermiraticn of-rrotable compensation
pending its disposition of a motion for a new trial.

In Section 1268.05 (page 51) a minor technical change has been made in
the last sentence to permit the court to stay its redetermination of probvable
compensation pending its disposition of a motion for a new trial.

Chapter 2 (Section 1269.01-1269.07 }(page 58)

This chapter contains the de key provisions in the recommendation.
The Commissioners will recall that previous drafts have reflected three
distinct forms of immediate possession, as follows:
(1) Existing practice in reservoir and right of way cases (Section 1269.01)
(2} Ex parte procedure, with a motion to modify, in all cases in which
the resolution to condemn is conclusive of any issue of "public necessity."
(Section 1269,02)
(3) Immediate possession in all other cases by noticed motion

procedure {Section 1269.03).

This draft has been revised to limit Section 1269.01 to the agencies
mentioned in the Constitution, to merge the second and third categories,
and to provide noticed motion procedure for this category (Section 1269.02).

A new Bection 1269.03 dealing with appeals has been added. A possible

alternative to either ex parte or noticed motlon procedure that would

probably be acceptable to property owners 1is outlined hereafter.




Alternative scheme for immediate possession

1. The condemnor, whethsr or not entitled to take immedieste possession,
is authorized to deposit the amount it believes to be the probable just
compensation. Upon making such a deposit, the condemnor shall serve on
each party having an interest in the property, 8. copy of the sppraisal
report upon which the deposit is based. TUpon motion of the condemnor or
any party having an interest ir the property, the court shall determine
the amount of probable just compensation and the condemnor shall theresupon
deposit such additional amount, if any, as is required to bring the
deposit into conformity with the court's determination.

2. A4fter a deposit of probable just compensation has been made (the
amount originally deposited or as determined by the court), the condemnor
may apply on noticed motion for an order for Immediate possession.

3. If immediate possession is sought for a right of way or for
reservoir purposes, the court shall hear such motion within five
days after service thereof, shall determine the amount of probable just
compensation and fix the effective date of the order for possession, which
date shall be not more than 30 days after the date that the notice of
the motion for the order of immediate possession was served on the party
in possession of the property and the court in exceptional circumstances
may shorten the time to not less than three days after such service but
not in any event before the hearing of the motion..

4, If immediate possession is sought for some other purpose, the
court upon such motion shall determine the amount of probable Just
compensation and fix the effective date of the order for possession, such

date shall not be earlier than 30 days after the date that the notice of
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the motion for the order of immediate rossession is served on the party
in possession of the property, In determining the effective date of
the order for possession, the court shall weigh the hardship to the
condemnor and condemnee,

5. Becurity is required for any amount withdrawn that exceeds the
amount originally deposited by the condemnor.

Policy questions

The principal decisions that must be made with respect to the chapter
are (a) the extent, if any, to which the existing authorlzation for
irmediate possession is to be broadened, and {b) the procedure to be
provided (1) for cases in which such possession 12 now authorized and
(2) for such additional cases as may be brought within the authorization.
The Commission heretofore has taken the position that early possession
should be avallable in all cases except for the rather unusual instances
of so-called "private condemnation.”  The Commission has also generally
favored ex parte procedure with liberal provisions for modification at the
behest of the property owner, The State Bar Committee opposes any extension
of the area of immediate possession and particularly opposes ex parte
Procedure. Mr. Ball indicated al the last meeting that he favored the
extension of immediate possession, but only if the property owner is
assured notice and a right to be heard before the order for possession is
made, The public agencies, of course, are adamantly opposed to any
substantial changes in procedure in those cases in which immediate possession
is now available.

This draft is suggested by the staff simply as an altermative and as
a compromise, Another possibility would be to work out a scheme in which

the property owner and his counsel, if any, are notified of the application
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for an order for possession, On his demand, he would be given an
opportunity to be heard on the questions of ths right to take, the amount
of the deposit,'and the date of possession.

Public agencies generally take the position that the allowance of any
discretion to the condemnation court vitiates the benefit of immadiate
possession by eliminsating any certainty as to the date on which the
property will be available., It seems probable that they would be successful
in resisting any change in existing practice in right of way and reservoir
cases. On the other hand, property owners probably can object successfully
to ex parte procedure in the area to which provisions for immediate
possession are extended. The staff, therefore, recommends the compromise
reflected in the draft,

Section 1269.05 {page 73)

Subdivision {a) of this section has been changed to deal with the
problem of the small dWelling on the large plot of land. The effect of
the change is to reguire deposit of the value of the dwelling and of
"so much of the land . . . as may be required for its convenient use and
occupation,” This standard is taken from the mechanic's lien law.

Previous drafts of this section have entitled the condemnor to an
order for possession effective 30 days after its making the deposit of
probable just compensation., The State Bar Cormittee objected strenuously to
that feature of the section. The objection was that, faced with a loss of
possession within 30 days, no property owner would make the motion authorized
by the section., This draft attempts to deal with the problem by‘providiné,
ir effect, that the making of ths deposit does not entitle the condemnor to

possession. Under Section 1269,06 (page 75), however, the condemnor is
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entitled to possession if the property owner withdraws the deposit.

As no interest accruss on the amount deposited after the deposit, the
homeowner would have no undus incentive to leave the amount on deposit,
And, of course, most condemnors could invoke tha immediate possession
procedures of Sections 1269.01 or 1269.02,

ALl public agencies are strenuously opposed to this section or to any
provision requiring a depcsit of probable compensation at the behest of the
property owner. The Commlission as present at the last meeting, howsver,
were disposed to retain this section if the two problems mentioned above
can be overcome,

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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EXBIBIT 1

36 _ Egzinent Domain Code

ARTICLE VI
- Just Compensation and Measure of Damages

Section 601. Just Compensation.—The condemnee shall be
entitied to just compensation for the taking, injury or deatrue.
tion of his property, determined as set forth in this article.

"Cormament:

This mection is derived from the Pennsylvania Conatitution, Arvtiele I,
§10, and Article XV, §8, and indicates thal just compensantion is defined
and is to be: determined ea set forth in this article.

Section 602. Measure of Damages.——Just compensation shall
consist of the difTerence between the fair market value of the
condemnee’s entire property interest immediately before the con-
demnation and as nnaffacted thereby and the fair market value
of his property interest remaining immediately after such con-
demnation and as affected thereby, and such other damages as
are provided in this article,

In case of the condemnation of property in connection with
any urban development or redevelppment project, which prop-
erty is damaged by subsidence due to failure of surface support



Sections 661-603 74

wesulting from the existence of mine tunnels or passageways
under the said property, or by reason of fireas oceurriag.in said
mine tunnels or passageways or of burning coal refuse banks
.the damage resulting from such subsidence or ~uederground -
“fires or burning coal refuse burks shall be exclnded in deter-
mining the fair market vaiic of the condemnee’s entire property
interast therein immediately before the condemnation.

Commeng:

This section seta forth what damageys tho condernee is entitled to when
his property 3s condemned. The first paragraph of this scction codifies exist-
ing easc law by adepting the “before and after rule,” which ia firmly en-
trenched in the law, Brows o, Commonwealth, 199 Pa. 156 (1260), and adds
other items of damuges as provided in Sections 608, 509, 610, 811, 612, 613
and Gl4. :

Section 603. Fair Market Value—Fair market value shall be
the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but net limited to,
the following factory:

(1) Thepresent use of the property and ita value for such use.

| (2) The highest and best reasonably available use of the prop-
erty and itz value for such use.

(3) The machinery, equipment and fixtures forming part of
the real estate taken,

{4) 'Other facters as to which evidence may be offered as
provided by Article Vil

Comment:

This section is intended to onlarge the traditiona) definition of fair
market value to conform.te¢ modern sppraisal theory and practice, which
differcntintes between markat pwice, which is the price netuslly paid for
a property under conditions-existing nt a certain date regardiess of pres-
sures, motives or intelligence, and market value, which ia what & property
is actvually warth, a theoretical figure which assumes a market among logi-
cal buyers under iden) condi

This section contemplates flest & “willing” seller and buyer. This means
that neither is under abnormalypreasure or compulsion, and both have a
reasonable time within which to-get.

Secondly, it eontemplates an “informed” seller and buyer, which means
that both are in, possession of all the facts necessary t0 make an intellipent
Fudgment.



as Eminant Domain Code

. Clauss (1) will permit consideration of say spocial value the property
may have for its existing unse, Including improvements uniqusly related to
that ose and, in conjunction with the provisions of Seetion 705(2) (iv}, wilt
provide for proper valuation of special ums properties, auch as churehes,
which have no normal market, becsuse i presupposes a buysr who would
purchase it for its existing use,

Clause {2) permits the traditional sonsideration of the proparty’s valoe
for the highest and best use to which it is adapted and capable of being
vsed, provided such use is reasonably available. If it Is claimed that the
property is more valuable for & uss other than jts existing use, it should
be shown that such use is reasonably avallable sfter considering the exist.
ing improvements, the demand in the market, the supply of eompetitive
property for auch use, the roning und all other reasonably pertineat factors,
Existing zoning wonld ordinarily be eontrolling, but evidence may be given
of a sufficient probabitity of a change in xoning as to be reflocted in market
prices of similnrly zoned properties. See Suypder v, Commonwealid, 412 Pa,
15 (3963).

Clause (3) is in aécord with existing Iaw since it masumes that the
mathinery, equipment and fixtures sre part of the real property taken. Sor
" Diamond Mills Emory Co. v, Philadslphis, 8 Dist. X. 30 {1898), and also
Philedelphis & Reading Roilread Ce. v. Getr, 113 Pa, 314 (1888),

Clause (4) was included in order to make it clear that in ascertaining
{air market value, al) matters which muy properly be introdueed Into avi-
dence as provided in Article VII of this sct may be considered.

It is not intended by this section to yepoal statutes providing for e
eonmideration of additional factors or criteria. See, for example, Second
Clasa County Port Authority Act, 10488, Aprl 6, P, L. {1958 1414, as
amended (65 P. 8. $5561 ot seq.). ,

Section 604. Effect of Imminence of Condemnation.—Any

. ehange in the fair market value prior to the date of condemna-

tion which the condemnor or condemnee establishes was sub-

stantially due to the general knowledge of the imminence of con-

demnation, .other than that due to physical deterioration of the

property within the reasonable control of the condemnee, shall
be disregrurded in determining fair market value.

Comment; .

This section iz new. Although it bas no counterpsrt In existing law,
the langunge of this scction is based on the danguage in Oleen & Frewek,
Ins, v. Commonwealth, 399 Pa. 208 (1060), st page 272, where the court
used the phrase “general knowledge of the hwminence of . . . condemna.
tion. ., ¥ In many cases, condomnece miffer an cconomic loms beesuse of
an annocunesment of the proposed condemhation by the condemner prisr to
the actun! sondemnation. Where such annéuncement fa made and publicised,
which mny be several years before the actusl condemnation, the tenanta of
the conderanes mwwe out oy Zakl to renew their Yeasvs and new tenanta ean-
not be obtuined bwenting of *hy proposed condemnation. Under thess condi-
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Sections 604-606 39

tiona, the property which is to be condemned is economically deteriorated
through no foault of the owner-condemnee, and ns a conscquance, at the
time of actun] condemnation, the amount of damagos may be affected to the
dotriment of the innocent condemnce beeause of lack of tenants or becaune
the eondemnoe wns forced to reat at lower rentals for short terms. This -
scctioh permdts the condemnee to show these economie clreumstances in orvder
to prove what his damages actually are at the date of taking. On the othor
hand, in many casca an anncuncemont of the proposed condemnntion causes
an jnflation of property values and as a rescit the corndemnor may have to
pay more for the condemned property., The condemner may show ihis in-
eroase in the value of the cordemned property. Any decline or increase in

- the fair market valua caused Ly the general knowledge of the imminence of

the condernation is to be diccegarded,

Phyaical deterioration of he property which may occur hecanse of the
imminence of the condwmnat n is alao W be disregarded in deterr .aing
falt markot value i the ton.omnee has acted rensonably in main.ainiug
and protecting his property.
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EXHIBIT II

CONSEQUENCE OF ANTICIPATED
EMINENT DOMAIN PROCEED-
INGS—IS LOSS OF VALUE

A FACTOR?t

William Anderson*

As a practical matter, months and years usually elapse between
the time when prcliminary plans for a particular project are an-
nounced by a public agency and the time when the summons initiat-
ing an action for condemnation of land required for the project
issues. During the intervening period, the inhabitants of the affected
area are usually aware ¢ the nature and extent of the project and
if it is of a kind that would be injurious to the area, the fact of its
Imminence hangs, as one writer has said, “. . . like the sword of
Damokles over the heads of the Yandowners. . . . This circumstance
cannot fail to diminish the value of their land. When the public
agency subsequently attempts to condemn the Jand required for the
project, should it receive the advantage of such a depreciation in
value, or should the extent of such depreciation be determined in
order that it may be restored to the landowner? During 1963, the
District Court of Appeals considered this question on two ¢ccasions
within the space of six months and reached disparate conclusicns.

In City of Oakland v. Partridge* {decided by Division 2 of the
Second District on March 20, 1963), the court, referxing to two
eatlier cases,® held inadmissible evidence that the prospect of &

. freeway had “blighted” the property in question and reduced its

income potential. To admit such evidence, the court said, would
be to indulge in “unfathomable speculation.™ In People v, Lillard®
(decided by the Third District on August 15, 1963) counsel for the
condemnee had asked a State right-of-way agent on cross-examina~
tion if the State had not been threatening to close various access

1 The views txpressed herein are those of the author aand de not pecesparily
veflect those of the City of Mountain View, California.

* AR, 1956, LL.B. 1959, University of California; Member, Califernis
Assistant City Attorney, Mountain View, California. o

s , - i
1 ¢ Niciows, Eauef Bminent Domaing § 123151 {Rev. 3d ed. 19!,2’).

Z 214 Cal. App. 2d §94, 29 Cal Rpir. 338 (1963). /

8 People v. Lucas, 155 Cal. App. 2d 1, 317 P.2d 104 (1957); Atchison, T. &
SF.RR. v. Southern Pac. Co., 13 Cal. App. 2d 505, 57 P.2d 575 (1936).

4 214 Cal. App. 2d at 202-03, 29 Cal. Rptr. st 392,

§ 314 Cal, App. 2d st 203, 29 Cal Rptr. st 392,

8 210 Cal. App. 2d 368, 33 Cal Rpir. 139 {i%64),
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36 SANTA CLARA LAWYER (VoL 5

openings and take portions of the property in question during the
previous 10 years. The lower court sustained an objection to the
question? and the court affirmed the ruling, but indicated, referring

to & recent case,® that if there had been some evidence of threatened

cendemnation or of 2 depression in the market value *. , . (p)roperly
framed and with a foundation-laid inquiry, cross-examination of an
adwerse witness on this subject would have been proper.”

Section 1249 of the California Code of Civil Procedure provides
that the measure of compensation for property taken in eminent
domein proceedings is to be the “actual value” of the property at
the time of the issuance of the summons, except that if the case is
not tried within one year of the commencement of the action and
the delay was not caused by the condemnee, the measare of dam-
ages shall be the “actual value” of the property at the time of the
trial¥® It is well settled in California and elsewhere that “actual
value” is ordinarily measured by “market value,”* and that “market
value,” in turn, is estimated with reference to the uses to which the
property is adapted.'* The burden of proof of market value in Cali-
fornia and most other jurisdictions is on the condemnee.’® Thus the
$asne raised by the Partridge and Liflard cases, cast in terms of ap-
plicable law, is: If an announcement of projected eminent domain
proceedings abridges the uses to which the subsequently condemned
Jand is adapted, may the condemnee introduce evidence of this
abridgment, so that it may be excluded as a factor in the determina-

T 219 Cal. App. 2d at 377, 33 Cal. Rpir, at 194,

# Buens Par: School Dist. v. Metrim Corp., 176 Cal. App. 2d 255, 1 {al. Rpir,
250 (1959}, : .

9 219 Cob, A;jp. 2d at 377, 33 Cal. Rpir. at 194,

16 Cax, Cooe Cv.'Proc. § 1249 provides in part:

For the purpese of nssesing compensation and damages the right thereof

shall be deerac.’ to have accrued at the date of the issuance of summons and

its actual valu At that date shali be the measure of compensation jor all

property to be nclually taken and the basls of damages to properly not

sctuslly takes but injuriously affected, in all css where damages are
allowed as pmovided in section one thousand two hundred forty-cight;
provided, that ix any case in which the isue is not tricd within one year
zfter the dale of commencement of the action, uness the delay is caused

by the defendsn., the compensation and damages shall be deemed to

have oecurred at -he date of the trial

11 Spa, £, People v. LaMacchia, 41 Cal. 2d 738, 751, 264 P.2d 15, 24 (1983);
San Diego Lasd & Town Co. v. Neale, 78 Cal. 63, 68, 20 Pac. 372, 375 (1888);
United States w. Petty Motor Co., 327 US. 372, 379 {1945). See coses ciled 4
Micstocs, op. cil, supra note 1, § 12.1 02,

12 Soe, eg., People v. LaMacchia, 40 Cal. 2d 738, 751, 264 P.2d 15, 24 {1956);
People v. Ocean Shore K2, 32 Cal, 2d 404, 425, 196 P.2d 530 {1943); Olen v,
United States, 207 U8, 245, 255 (1934). See cases cited 4 Nicuols, op. b, suprs
pole 1, § 11214 1. .

32 Sev, 2., San Frandso v. Tilman Estate Co., 205 Cal. 651, 653-54, 272 Pac.
£85, S86 (1928}; Peouple w, Thomns, I0B Cal. App. 2d 832, 840, 129 P.2d 914, 92C
{1952), Sce cases oted 4 Nicnois, op. cif, swpra note 1, § 185 n.l.
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tion of mparket valug?' Parfridge has held that he may not, while .

Lillard has indicated, arguably, that he may,

PRECEDENT
The Partridge Case

Because Pariridge relied, without comment, on two earlier
California cases, any discussion of its holding becomes, for all
practical purposes, a discussion of the cases which preceded it. A
review of precedent may, therefore, serve as a convenient point of
departure for the present discussion.

The cases referred to by the court in Partridge, Alchison, T. &
S.F.R.R. v, Southern Pac® and People v. Lucas,'® appear to have
been the only California cases, apart from Partridge and Lillard, to
have considered the present problem. In Atchison, which was the
earlier of the two, the District Court of Appeals, held that testimony
relevant to a depreciation in value resulting from anticipation of
eminent domain proceedings was inadmissible. The court did not
refer to any authority in support of the precise proposition but

14 This problem is to be distinguished =t the outset from the entiredly difierent
problem avising where decline in value resvits from a protracted delay in In-
situting condemnation proceedings subsequent to the formulation of the original
plans, A loss resulling from such = delay will give rise to & personal cause of action
scunding in Tort, but is not an element to be considered in the- determination of
market value. For ap exiensive discussion of this distinction see Gettelman Brewing
Co. v. City of Milwaukee, 245 Wis. 9, 13 NW.2d 54), 542-46 {I1944) snd cases
cited therein. Bwi se¢ United States v. Certain Lands in Town of Highlands, 47
¥. Supp. 934 {5.DN.Y. 1042), discusscd #nfre, in text accompanying note 4, where
the court apparently fails to recognize the distinction. Anether distinguishable, but
deceplively similar problem, is that which arises where it is contended that
depreciation ia value of the land resulted from the fact that a pending cminent
doruin action rendered the property unsaleable. It is abundantly clear that de~
phecintion of (his character will be disnllowed, since the notion of saleability is
iplicit in the definition of market value. See discussion dnfra in text accompanying
nate 41, Buena Park School Dist, v. Metrim Corp., 176 Cal. App. 2d 25%, 1 Cal. Rptr,
280 (1959}, See geoerally 4 Nicmois, ef. cit. supra note 1, § 12.2 0.1,

16 13 Cal. App. 2d 505, 57 P.ad 575 (1935}, quoted in 1 Omoer, Veluation

" Under Eminent Dowmain Proceedings § 105 {2d ed. 1953). The court affirmed the

tria] court’s refusal 1o permit cxamination of witbesses on ibe gquestion of the
depreciation in value of land as a result of the commissioner’s order autherizing the
condemnation on the ground that, te do so, would permit indulgence in "un-
fathomable specalaiion.”

it 155 Cal. App. 2d 1, 317 P2d 104 {1957). On cross-examination, the con-
demnees asked an eapert witness of the condemnor il he knew that the State Highway
Cormlesion, prior to the initiation of the action, had designated altermate routzs for
the freewdy in question, one of which would require the taking of the condemnees’
land, “The wilness answered that be had read aboul it. The condemness then asked
the witness whether the possbility that the route selected might be one requiring
the condeminces' property would affect the development of the land on both sides
of the street vpon which the condemnees' property was located. The court upheld
s ruling of the trial court sustaining an objection 10 thia question.
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relied, instead, on the California Supreme Court case of Sen Diego
Land & Town Co. v. Neale ¥

Neale is one of a series of California decisions dealing with the
approximate converse of the present probiem; ie., the anticipated
eminent domain proceedings had resulted or would result' in an
appreciation in the value of the land. The California courts have
uniformly held that this appreciation may no! be considered as '
a factor in the calculation of market value,!®

In referring to Neale, the court in Atckison said:

« «« [Thhe case of San Diego Land & Town Co. v. Neale . . . ex-
pressly holds, *, . . it seems monstrous to say that the benefit arising
fram the proposed improvement is to be tzken into consideration as sn
eloment of the value of the land.” If the benefits may not be considered,
wky consider the detriment? A value so derived is too remote znd
speculative,20 '

From, this statement it seems patent that the court concluded that
lpgical consistency required that evidence of depreciation resulting
from anticipation of eminent domain proceedings should be excluded
in the determination of market value since evidence of appreciation
is excluded in the converse situation® This is justified on the
ground that the detriment should not be “considered” if the benefit
is not, But, by refusing to admit evidence of depreciation in value
resulting from anticipation of eminent domain proceedings, the
Atchison case, in effect, permitted it to be “considered” as an ele- _
ment in the determination of market value. At the time of issuance
of the summons or commencement of the trial, the value of the
land would of course, have been diminished to the extent of such
depreciation. Unless the condemnee can introduce evidence of this
depreciation its amount cannot be determined and added to the
value of the property. If the amount of such depreciation is not
added to the value of the property, in light of the fact that the -
burden of proef of the value of the land is on the condernnee, it

IT 18 Cal 63, 20 Pae, 372 {1888),

8 Sex the text nfra for a discussion of the difference in the ratienales of the
courts where it is contended that appreciation hay taken place nnd where 1t is
contendod that appreciation will take place in the future nd the significance of this
difference as it reflects on the reasoning of the Partridee case.

3 San Diego Land & Town Co. v. Neale, 78 Cal, 63, 20 Pze, 172 {1888 City
©i Pasadena v. Union Trust Co., 138 Cal App. 21, 31 P2d 463 (1934); City of
Stockton v. Vote, 76 Cal. App. 369, 244 Pac, 609 (1926}; ¢f. Los Anpeles County
v. Hae, 138 Cal. App. 2d 74, 291 P.2d 98 (1955).

20 Atchison, T. & SFR.R. v, Soutbern Pac, Co, 13 Cal. App. 24 505, 518, 57 P.2d
375, 581 (1936). (Emphasis added.)

#1 At 17 Cal. Jur. 2d 652 {1954) the same conclusion is implicit in the writer's
statement that “ . . the condemnation project or improvement as such is pot a
factor to be considered in determining the market velue of the lapd, , . 7
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cannot be efiectively disallowed s an element in the determination
of market value, By contrast, the court need only exclude testimony
with respect to appreciation in the value of Jand as a consequence of
anticipated eminent domain proceedings in order to disallow such
appreciation as an element in the determination of market value.

If Atchison is consistent with Neale at all, it is so only in the
limited scnse that both cases deny the admission of evidence of a
change in property values as a result of anticipation of eminent
domain. This apparent consistency results in & more fundamental
inconsistency in that Alckison permits the change in property values
to cperate as a factor in valuation, whereas Neale does not. The
courts in other jurisdictions which have dealt with the problem have
concluded that disallowance of depreciation in value is the logicat
converse of disallowance of appreciation.??

It is submitted that the Atckison case is based oo an incorrect
interpretation of the holding of the Supreme Court in Neale and that
it is, in reality, contrary to that holding. The Lucas case® unhap-
pily, relied on Aickisen as well as the Federal case of United Steles
v. Certain Lands in Town of Highlands® Town of Wighlands in-
volved damages arising from a delay in prosecution of eminent
domain proceedings rather than from depreciation resulting from
their anticipation.® This is a fundamentally different issue and the

2% In St Louis v. MacAdras, 257 Mo, 448, 166 S.W. 307, 310 (1914} the court
said, “Ef, when property is taken in ioto, as here, il be the rule that the owmer
can have considercd, as an eloment of his damages, the enhanced value of the prop-
erly occasioned by a partial consiruction of the railroad, . . . then the ctonverse
of the proposition should Hkewise be true; . . . if a partial consiruction of the
contemplated road and its incidents, above named, had depreciated the property
sought to be laken, then the railroad showld have the benclit of such depreciation,
when it actuaily came 10 the taking of the property. No covrt would stand for
this Jatter rule, and yet it is the very converse of the one sought to be enforced here.
The proper rule, when the whole property is being taken, is not to allow the jury
te consider either enbancements or depreciations brought about by the construction
of the improvement for whick the praperty is being taken.” And in Brainerd v.
State, 74 Misc, 100, 131 NV, Supp. 22} (1911} it was snid that, “Because the state
conternplates constructing an improvement it should not be made to pay fur the
enhancersent in the value of properly that follows the anouncement or construciion
of ihe improvement where it benefils property specially, nor should claimants be
made to suifer the damages resuliing therefrom where it produces depreciation in
the value of property.” In Conner v, Metropolitan Dist, Water Supply Comm.,
314 Mass. 33, 49 N.E. 593, 596 {1943), the court cites cases disallowing apprecialion
resulting from antcipated eminent domain in support of its conclosion that deprecin-
Lion would be similarly disaliowed, see 4 NIcmoLs, . cit, supra note 1, § 12.315161)
£.20, where “appreciation” cascs and “depreciation” cases are cited for the propo-
sition that “. . . in valsing the land the effect of the proposed improvement upon
the neigliborheod is to be ignored.”

1 People v, Lucas, 155 Cal. App. 2d 1, 6-7, 317 P.2d 14, 107 (1957},

2% 47 F. Supp. 934 (SD.NY. 1942),

R The court in the Highlends case said, “. . . the long lapse between time
when Congress first publicly evinced an interest in this teact . . . and the com-
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cases seem clearly distinguishable on their facts.®® While Lucas in-
dicated, in random fashicn, a variety of reasons for upholding the
lower court’s ruling® it adds Jttle to the Atckison case.

It thus appears that the Pariridge case finds no real support in
California precedent and jt becomes necessary to-refer to other
Jurisdictions in an effort to find support for it. It has previously been
suggested that cases wherein the condemnee is claiming that dam-
ages resulted from the condemnor’s protracted delay in instituting
eminent domain proceedings are distinguishable.*® One other factual
situation which has arisen in other jurisdictions is that wherein the
condemnee claims that the time of the preliminary announcement
should be regarded as the time of taking for the purpose of award-
ing interest on the damages. This claim has been consistently
denied,”™ but here, again, the facts are clearly distinguishable. The
condemnee in Partridge and Lillard did not seek to have the day of
the preliminary announcement designated the day of the taking,®
but rather that, at the time of the subsequent taking, the deprecia-
tion resulting from the preliminary announcement should be dis-
allowed.

When these two factually dissimilar type of cases have been
distinguished, the remainder of authority in other jurisdictions is

mencement of these proceedings, mny have thwarted the efforts of the claimant

Tully to subdivide the tract. . . . 47 F. Supp. st 937. However see 1 Oucrr, op, i,
Suprs noie 15 8 105 where the Highlands case fs apparently regarded as authority .

for the inclusion of deprecintion resulting from  anticipation of eminent domain
proceedings ag a factor in market value, )

48 See discussion In note 14, swpra. The court in the Highlands ease scemed
unaware of the remedy discussed in the case of Gettelman Brewing Co. v, City
of Milwavkee, 245 Wis, 9, 13 N.W.2d 541, $42-46 {2044),

** Feur conceivable bases For the alfirmance of the lower court ruling were
stated during the course of the Luces opinion:

1. That the trial court has wide discretion regarding the seope of cross-

cxamination so that the test on appellate review is not whether a specific

Guestion should have been allowed but whether the seope, generally, has

been sufficiently bread, and in this instance, it was;

2. That the quesiion was irrelevant in that it had no hearing on market

vajue hut only on Ydevelopment';

3. That the question was inadmissible in that it mssumed facts not in

evidenee;

4. That the question was Imadmissible in that to allow cvidence of the

depreciation of market value would result in an induigence in speculation.

-Insuppoct of the fourth basis the court merely refers to the Afchison and Jighlands

cases- without the formality of an independently reasoncd conclugion. The third
basis was mercly referred to without comment ns one of the objections “to the
question in the trial court” 155 Cal App. 2d at 6-7, 317 P.2d ut 107 However,
it asumes new significance in light of the holdings in the Lillard case discussed
infrg, in lext accompanying note 60.

5 See nole 14 snpra,

#¥ See, ¢.£, Danforth v, United States, 308 U.S. 271, #43-B5 (1939).

30 Such o contention would be preciuded, in any, geént, by the clear wording
of section 1249 of the Code of Civil Procedure, .see ngte § supra. .

¢ e ek A
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apparently uniform in disallowing depreciation resulting from an-
ticipated erninent domain proceedings in determining the value of
the property condemned.® This is the rule whether the preliminary
designation specifically included the property ultimately taken,
included it in the alternative, or merely referred to the neighborhood
in gencral terms.® Thus, it would seem that the holding in Pariridpe
finds no real support in precedent.

The Lillard Case

The court in the Lillard case, in its discussion of the present
problem, begins by conceding, curiously, that: '

.. . there appears to be 2 conflict of authority on whether "market

walue™ js still the yardstick of just compensation when it is established

that a depressed market for the property is created by a proposed con-
demnation 3

As authority for this proposition, the court cites Orgel’s treatise on
valuation in eminent domain.*

In the first place, it is at least arguable that the reasoning of
the courts, in those cases where depreciation in value has occurred
as a consequence of a proposed condemmation, may be more ap-
propriately understood as a refinement of the market value concept
than a departure from it Further, a perusal of Orgel's text®
reveals that the very cases on which the author relies to establish this

81 Sge, ¢.r, Lower Nueces River Dist. v. Collins, 357 S.Wad 449, {Tex. Ct.
App., 1962): State Dept. Highway v. Clarke, 135 So. 2d 329, (La. App. 1961);
Hermann v, North Pa. R.E., 270 Pa. 551, 113 At 828 (1921); Brainerd v. Stale,
74 Misc. Rep. 100, 131 N.Y. Supp. 221 {1911}; ¢/ State Road Dept. v. Chicone,
148 So. 24 537 {Fla. 1062}, The case of Lower Nueces River Dist. v. Colliny, supra;'{
[is particularly ibteresting if omly because it lustrubes the reductio ad abstrduns |
lnf the Partridge vule. The land in that case, consisted of Lhree islands which were|
10 be immersed by vietue of Uie proposed project. In light of the imminence of
. the project they were worthiess and under the tule of the Pariridge case the ton-!

- demnee would not have been entitled to any compensation.

i~ 32 In the converse situation, where appreciation in value has occurred, some
courts apparently distinguish between specific and general designation; disallowing
appreciation in the former and allowing it in the Iatter. See, Udiwed States v. Miller,
317 U5, 369, 376-79 (1942}, Sec gemevally, 4 Nuwiors, op. eif, suprg note 15,
§% 100-103, The courts have refused to make his distinction whest, depreciation has
resulted, however, apparcntly betause of the danger manifest in a ruls which would
permit the cendemnor to lower market values by anpouncing bis intention o erect
an oficnsive structure in ihe general neighborhood of the land subsequently s be
condemned. See State v, Burnett, 24 N.J. 280, 131 A2d 765 (1957), Brainerd v. Siste,
¥4 Mise. Rep. 100, 131 N.Y. Supp. 221 (1911).

32 230 Cal, App. 2d 368, 377, 33 Cal. Rptr, 189, 104 (1963},

34 | Oacer, op. cit. supre note 15, § 105, )

3% The courts secem to say, in effect, that the value of the land shall be ity
market value with -respect to those uses to which it would be adapted hut for the
proposed project. See cases cited in note 31, supra.

3% } QageL, op. £it. supra note 15, §§ 105-08.




)

()

42 SANTA CLARA LAWYER [Val. §

“conflict of authority” are none other than Afchison and United
States v. Certain Lands in Town of Highlands® 1t has been pre-
viously suggested that the latter is distinguishable®™ and the former
incorrectly decided.”

Having conceded this “split of authority™ however, the court,
in the Lillard case goes on to observe that:

+ « . 2t least one California case has said that the trial court could have,
within the limitations of sound legal and equitable principles, advised .
the jury that they should treat the propecty as having the value that
it would have had, had no preliminary action been taken by the board
toward the acquisition of the property.s®

This case is Buena Park School Dist. v. Metrim Corp** Tt
should be noted at the outset that Buemg Park is distinguishable
from both Partridge and Lillerd. The condemnee, in Buena Park,
did not contend that depreciation had resulted from the anticipation
of eminent domain proceedings. Rather, the condemnor contended
that evidence concerning the value of the land in question for sub-
division purposes should not have been received because, in light
of the pending condemnation action, the land had become unsaleable
for those purposes.*® The court held such evidence admissible stat-
ing, in effect, that the notion of saleability is implicit in the definition
of market value.** Although thus distingunishable, the broad dictum of
Buena Park served as a uselul predicate for the Lillard case and,
when it is considered in conjunction with the cases decided in other
jurisdictions *? it seems clear that the Liflerd case finds significant
support in precedent,

RATIONALE
Just Compensation

Any attempt to rationalize the Partridge and Lillard cases must
begitt with a consideration of the constitutienality of the holding of
the Pariridge case. A rule which would permit the condemuor to
depress the value of property by the announcement of a plan to erect
an offensive structure and then acquire the preperty at a reduced
valve would seem to violate the “Just Compensation” provision of

37 47 F. Supp. 934 (SD.NY. 1942).

38 Sie note k4 swpra.

30 Sep text accompanying nofe 15 snpra,

4 719 Cal. App. 2d 368, 371, 33 Cal. Rpir, 189, 134 (1963).

- 4% 176 Cal. App. 2d 355, U Cal. Rptr. 250 (1959).

42 rd gt 258, 1 Cal. Rptr. at 253, Beeauwse the condervmation metion had been
filed, the county recorder would not accept the final subdivision map.

98 74, ar 258-59, 1 Cul, Rptr. at 255.

41 See cases cited in note 31 supra.
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the eminent domain section oi the California Constitution.' The
court, in Paréridge, as well as in Atchison and Lucas, however,
seemed unaware of this possibility.

Significantly, when it was contended before the Massachusetts
Supreme Court'® that a statute requiring damages to be fixed at the
value of the property “before the taking” violated the Massachusetts
“Just Compensation” provision*” because it permitted the inclusion
of depreciation resulting from anticipation of the proposed improve-
ment in the determination of market value, the court interpreted
“before the taking” to mean “damages shall be based upon the
value of the Jand unaffected by the improvements” to obviate the
constitutional objection. Implicit in the court’s ruling is its recogni-
tion of the fact that if the statute were interpreted to permit such
depreciation to operate as an element in the determination of mar-
ket value, it would have been unconstitutional.s®

Why did the court in Pariéridge fail to anticipate this problem?
Perhaps because it relied on the Aéchison case and the court in
Atchison, felt that depreciation, in this context, could be disaliowed
by the process of excluding such evidence when, in fact, the exclu-
sion of such evidence resulted in the inclusion of such depreciation

© s an element of market value. In all events this constitutional prob-

lem poses a serious objection ta the Partridge holding.

“Unfathomable Speculation”

The court, in Partridge, quoting from Atckison indicated that,
to admit cvidence of depreciation in value of land as a consequence
of anticipated eminent domain would be to indulge in “unfathomable
speculation.””® The apparent theory is that a decline in market
value subsequent to the preliminary announcement can result from
the interaction of many factors and that it is impossible to isolate
the anticipation of eminent domain as one of these and assign a
portion of the decline to it.* ‘

40 Carte. Cowst. art. 1 § 14 provides, in part, “Private property shall not
be, taken or dumnnged for public use without just compensation baving first been
made to, or paid into court for, the owner. , .

4% Conner v, Metropolitan Dist, Water Supply Comm., 314 Mass. 33, 49 NEa2d.

$93, 595 (2943).

47 Mass, Coxst. Pt, 1, art. 10, § 11,

8 See also Herman v, North Pa. BRI Co., 270 Pa. 551, 113 At], 828, 829 {1521),
where the concern of the court ower “illegal compenmsation . . . feebly disgaised”
suggests that it is anticipating a constitutional problem,

16 214 Cal. App. 2d 196, 203, 20 Cal. Rptr. 388, 392 (1963}, This same Ianguage
from the Afchiron case was Guoted by the court in People v, Lucas, 155 Cal, 2d 1, 6,
317 P2d 104, 107

80 It is interesting, in this context, to note that in the Alckiton case, the an-
houncement of the project ocourred prior to and the Initisiion of the action sub-
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In the converse situation, where appreciation has resulted from
the anticipation of eminent domain, the California courts have had
little difficulty in determining what portion of the appreciation is
attributable to the anticipation of eminent domain for the purpose
of excluding such evidence, They circumvent the objection of “‘un-
fathomable speculation” by the expedient of stating the portion. of

" appreciation attributable to the anticipation in terms of the in-

creased uses to which the land becemes adapted as a consequence
of the condemnation plans.®

To illustrate the above, the City of Pasadena v. Union Trust
Co.,* the highest use to which land was adapted in the hands of the
condemnee was as a cabin site. The condemnor proposed to use the
land, in conjunction with other land previously acquired, for a
reservoir, and the condemmee sought to have the market value
estimated with reference to the higher use of the land as a reservoir
site, even though it would not have been practicable for him to
acquire the additional land necessary to put the land to this use. It
was held that the damages were to be measured in terms of the cur-
rent market value of land in that vicinity adapted for use as a cabin
site.- By first excluding evidence of the increase in available uses
resulting from anticipation of eminent domain and then determining
the value of the land for the uses to which it was adapted in the
hands of the condemnee in terms of current market value, the court
effectively isolated appreciation resulting from anticipation of
eminent domain as a factor, Additionally the court precluded the
disallowance of appreciation resulting from other elements reflected
in general economic conditions since these elements are, of necessity,

- reflected in the current market value of land for whatever use,

1t would seem logical that this valuation process should apply
inversely to the facts ¢f the Partridge case and that the damages
should be assessed in terms of the current market value of land for
uses to which it was adapted in the hands of the condemnee without
reference to the abridgment of those uses resulting from the an-
ticipation of eminent domain proceedings. The courts in other
jurisdictions have applied this formula in effect, if not in terms.*

sequeat to the great depression of 1029, a circumstance which may instinctively bave
prompled the court’s conclusion in this regard,

Bi ity of Pasadena v, Union Trust Co,, 138 Cal. App. 21, 31 P.2d 463 (1934) H
City of Stockten v. Vole, 36 Cal. App, 369, 244 Pac. 609 {1926); CJ. Los Angeles
County v. Hoe, 138 Cal,-App. 24 74, 291 P.2d 93 (1955).

B2 138 Cal, Anp. 21, 31 P.2d 463 (1034},

B3 See, ey Brmnud v, Siale, 74 Misc. 100, 131 N.Y.-Supp. 221, 226 (1011},
where the court says, . . . the cluimants are entitled o bave their premises valued
Lefore the approp: rmnun b» refevence to the condition in which they were at that
time with ihe use of the dock and the old camal. . . ." In Hermann v, North Pa, B.R.
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On the facts of Partridge, it is obvious that the condemnees could
not have their land valued with reference o its use as a highway
site since it was not adapted to that use prior to the annouacement
of the condemnation plans. Conversely, it would seem that they
should have been permitted to offer evidence tending to show that,
prior to the announcement of the condemaation plans, their land
was adapted to certain long term uses which the character of the
proposed project rendered unfeasible.™

The question remains: Why did the court in the Partridge case
and the Aéckison case fail to apply inversely the proof formula used
in the “appreciation” cases? Obviously, Pariridge did not apply this
formula because Atchison, upon which it relied, did not. Atchison
did not apply the formula because, it is submitted, the court er-
roncously interpreted the Neale case on which it relied.

The Neale case dealt with two fundamentaily different ques-
tions. The first of these was whether the anticipated eminent domain
proceedings had resulted in an appreciation in value.¥ The court
answered in the negative saying that there had been no increase in
uses to which the land was adopted as a consequence of the an-
ticipated proceedings but clearly indicated that, if there had been
an increase in prospective uses, evidence thereof would be inadmis-
sible. The court considered such evidence tnadmissible not because
it would be speculative,® but because the consequence of the admis-
sion would be to require the condemnor to pay for the appreciation
in value attributable to his announcement of the projected improve-
ment.5*

The second problem dealt with in Ncale was whether the erec-
tion of the proposed improvement would result in a future ap-
preciation in the value of the land.®™ The court refused to admit

Co, 270 Pa. 551, 113 Atl, 828, 829 (1921) the court states, "When the appropri-
ation takes place this impairment of value’ from these prelimirary steps becomes
raerged, as it weve, in the damages then payable; the matter bring worked out
practically in assessing the damages by simply ignoring the detrimental effect of
the plotting anrd trealing the propesty as though there had boen no harmiul results.®

5% In the Pariridge case Lhere was some indication that, in light of the
anticipated procesdings, the property had become unsuitable {or use with respect
to business rentals. 214 Cal. App. 24 196, 261-03, 19 Cal. Rptr. 388, 392 (1963).

85 75 Cal. 63, 20 Pac. 372 (1833},

W The court says, geaerably, that permiuing proof oi the prospective use in
questjon was nat ... sancloning a remote or speculative vaive, Tt was mercly
taking the present value for he prespective purpeses.” Id. &t 71, 26 Pac. 372, 376,

T The case of City of Pasadena v. Union Trust Co., 138 Cal. App. I,
31 P.2d 463 (1934} previously referred fo (see note 1S, supra) as an illustration of
the disallowance of appreciation by exclusion of cvidence of increased uses, relies
on the case of Stockton v. Vote, 76 Cal. App. 389, 144 Pac. 609 {1926} which in
turn roncs extensively on this portion of the Neale apinion,

o8 73 Cal 43, 73-76, 20 Pac. 372, 377-18 (1338).
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evidence tending to show that a general increase in land values
would result from the completion and speration of the improvement
oxt the grounds that it was “remote and speculative.”

The problem which arose in Atchison is clearly the converse of
the first problem considered in Neale; i.e., whether the anticipated
eminent domain proceedings had resulted in a depreciation in value.
If the court had analogized from the first portion of Neale, it would
have concluded that evidence of a decrease in prospective uses
should be admitted, since it is neither remote nor speculative. This
would prevent the condemnor from taking advantage of the de-
preciation in valne attributable to his announcement of the profected
improvement, The conrt, however, analogized instead, from the
second portion of the Neole opinion dealing with evidence of ap-
preciation which would occur in the future as a result of the erection
of the impravement to conclude that evidence of depreciation which
had occurred In the past as a result of the anticipation of eminent
domain proceedings was inadmissible because it was “speculative.”?

It thus appears that the reasoning of Afchison was incorrect in
this regard ard that to admit evidence of depreciation in valve as
& consequence of anticipated eminent domain proceedings would not
require indulgence in “unfathomable speculation,” but merely the
application of a fairly simple rule ef thumb.

A Proper Foundation

It has been suggested that the holding of Partridee is constitu-
tionally suspect and that the argument that to admit evidence of
depreciation in value atiributable to anticipated eminent domain
proceedings would be to indulge in “unfathomahle speculation” is
of dubious merit. It follows, therefore, that the rule of Lillard rather
than that of Peréridge is the more reasonable.

The Liflard case did not involve an attempt by the condemnee
to introduce evidence of a depreciation in value in his own behalf.
Rather, counsel for the condemnee had attempted to elicit such in-
formation from o witness on cross-examination.®® The conclusion of

5% This fuct is apparent from the face of hoth the Neale and the Atchiton
cnses, for the court in the latter guotes A portion of the former and states, *, .. It
scems monstrous to say that the benefit erising from the pronesed improvement is
to be taken into consideralion as an element in the valoe of the Band.” San Diegn
Land & Town Co. v, Neale, T3 Cal. 63, 75, 20 Puc, 372, 377 {1538) quoted in Atchisen
T. & SFILR. v. Southern Pae. Co, 13 Cul. App. 24 508, 518, 5% P23 575, 581
. {1936}, The court in Atchison is apparently overlooking the fact that it is depling

not with “Lenelit arising from the proposed tmprovement” but rather with anTte-
ciation  resulling from  anticipation  of cordemnation for ihe creclivn of the
propoxed Smprovernent,

Y8 210 Cal, App. 2d 368, 376-77, 33 Cal. Rptr. 189, 104-95 (1963},
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the court that such evidence would be admissible on direct examina-
tion seems implicit in the court’s ruling that the question would not
have been objectionable had a proper foundation been laid since
the business of laying the foundation would presumably have in-
volved an ofier of evidence or of prooi,®

Thus the Lillard case seems to have pointed the way to the
admission of evidence of this character in future cases.

ConcrLusion

As land becomes more scarce, as land values continue to rise
and as condemning agencies move ever further afield in quest of
land necessary for their projects, the possibility of depreciation in
the value of land resulting from anticipation of eminent domain
proceedings becomes greater. It has been suggested that, as between
the Pariridge case, which held evidence of such depreciation in-
admissible, the Lillard case, which indicated that such evidence was
admissible, the latter represented the better rule.

Perhaps in the near future a California court will have occasion
to consider these cases together and to overrule or disapprove
Pariridge, Until that time, the Partridge case, along with the cases
upon which it relied, will remain as a skeleton in the already well
populated closet of California precedent.

8. Because witnesses for the comdemmar may not always be mble to testify
with respect to the eflect of the praposed projeck or fo a depression in values at-
teibutable to if, it may be difficult for counsel for the condemnee to lay the
appropriate foundation on cross-pamivation ard he may wish to ask leave of
court, cither to call his own witnesses out of order for thiz purpose, or to recall
the condemnor's witness for furiher cross-examinatien at the conclusion of his own
case. ‘




RECOMMENDED LEGISLATION

An act to amend Seclions 1247, 1249, 1249.1, 1252, 1853, 12554,
1355b, and 1257 of, to add Title 7.1 (commencing with See-
tion 1368.01) to Pari 3 of, to add Section 1249a lo, and to
repeal Sections 1243.4, 12435, 12436, 13437, and 1254 of,
the Code of Civil Procedure ond 19 amend Sections 38090
and 38091 of, and to add Article 5 |{’ commencing with Sec-
Hon 16425) to Chapter 3 of Part 2 of Division 4 of Title 2
of, the Government Code and to amend Seclions 4203 and
4204 of the Bireels and Highways C) de, relating to eminent
domain. .

The peovie of the State of Celifornia d:o enact as follows:

4

Secmion 1. Section 1248.4 of th ivi
is repealad. o Ee Code of Civil Procedure

Sin
voguired Fop 4 ire e voir
e
thomefor

Camsent., Section 1243.4 is superseded by Code of Civil

Procedure Sections 1269.01 and ﬁ269.02.
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Comment. Section 1243.5 is superse&ed by Chapter 1 {commencing with
Section 1268,01) and Chapter 2 (commencing with Sectiom 1269.01) of Title  _
7.1l of Part 3 of the Code of Civil Proceéure. The provisions relating to
the deposit are superseded by provisions!contained in Chepter 1; the l

provisions relating to an order for possession prior to judgment are

superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 1243.5 1is indicated l
below:;
: E
Secticn 1243,5 : Recommended Legislatisn

§ 1243.5

Subdivision (a) -vevmmaenn S .-

Subdivision {b) = ==-<--mmmmin faen eomue

Subdivision (¢} -------mcumcaun e eamee
Subdivision (d) --=v-ewmocooooo Locmmmcmnam

Subdivision {e) -----eeceoaaeos

Subdivision (f) ----eemwndcnoo- emomee
I
|

(Csde of Civil Pracedure)

1258.01, 1259.01,
1269.02 ’

1255.01, 12%9.02

1269.04
1268.02
1268.09
1269Jb7
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Comment. Seciion 1243.6 id superseded by Section

1268.10 of the Code of Civil Prgeedure.

~124




NEe 4. Seetion T280T of the Cuds of 9] Procedure is re-

pealed.
2437 Loy Db opy Hee affes invtey

bt beesr dhebosited

an provided it Beetion J2REL; the pieehel sdrose prefeety oF
intepent in Property i Betbg tidies e appie te he ebtek
the mapner horoinafter provided: for the withdeewnl of ol

op oy pertion of the mmeund deponrded

ot Rir propetty oe

propevty intercst: Bpon mich appliorniion the convt whieh srder

thint pertien of the wront apphud Fow

i entitled to withdvew under the pravisio of thin peeken; fo

be pabd 16 suek applicant from Hhe money

tor with sk Propesty o propurty breregks

Feprostibod 4t eftree-
awithlvawn priop to

Mmm&re&mu&teiﬂmwwgﬁwddeﬁw%#ﬁwh
applicant; before any of snak cxeess i withdrawss shall e wir

ine exeeniod by iwe o wove sheient sureties ap-
proved by the eennt to the effect that they e bound to the

wmﬁw@ﬂﬂiﬁmhy-ﬂwaﬁﬁﬁn&%%m.&e

Lpart the date of Hy withdrieat

 there # wtove s ene appHesnt ad the total emonnd
notehd 40 b acithehaan exoeeds the wimpund of the osigival
ety Fhie sppierniy; i Hew of fbioe siporade aidertadines;

siny ettt hbe an diederbediing exeentod

bt o Hepe Sad-

Beiond sizebion approsed b fhe aod by #he effeet thot Hiey
we benped do the phinnsii in deabile the afrotnd of arieh exvens
for the pelien of aux pnenst wibhdepsin by the apphicants
Ehpt exoeeds e migolnd b0 which Hie applientts are entithed
wi b detosmined B e omlrent dddin proseeding to-
gether with Jount nlerest From Hhe dide of Hs withdweal

B the sendopblehies soeptived by #hiv sabedisioion is exeerted
b ari apvbirbbed sobeiy dnsitasn Hhe seerfudching i afliciend b

sk o Hhe meeby 3 botid onds e

the extond thed the

strrenvasd poviohd B Do writhdereswi exeesds e tnetie eeigially

Uik priri ek HY ssnse eotmentt d6 wr stndertillng that 49 loas than

Fhe anent Eepiieed Bander Hen st

i Hee gedeetiderie b osoedibed by s adag

the apphiennd Blee the siedertidd g
e b e B deederbaderias bk p

woeh pret s PR
ftded 4o recover the
L 4o exeved 3 pereend

of tie Fae vadie of e wndepbalong: o8 f* ik of e Feesror-

adrber rmmdp b Hhhe erhtiend dotitiie Pras
e Bl aprptteation shal e made by

aprprhamnd sied st forth hin dnderest dn the peepertys aied e

sprrand, bl paawat of i abibed st She

a vopr of the applcaiion sn the phintl and o withdenwal
bt b mecde se il s benst 20 daes aliep mueh seedee of the
aprplinedion: on B e Hiee For ol objections b expreeds

Pt ibpmtiet 5 Hert o

fobr Mchine the Sqday poriots the plaintd ses objeet o
ek witledeasd Bas i o0 objeeson tierots bt vonrt on Hhe
vnsined Heiik e ke 1 s e whioapked be filed or Hiad Hhe oot
o ek b sereRen wpe sreh o adertokiin tee hnniiviend:

i




o

[ .
S T"-_.g, N "”::"\W&-h’ S,

b

-

for Wikdrh Hhe 2l-duy pesteck e pluinbi may obiees o
W%MWMEMNWWMRMM
Mmmmﬁ%}wwwwammmwmm
smmm&ywmmeﬁmmmm
obiect to sueh withdveawal aud that feilure to eppesr awalt

posult in the waitver of any vight seh pesownt withdrewn op
Lupther siphte ampinnd the W o the extent of the sum
W%WMqumw%W%

spmes aird lapk-lerwn addrenen othep pemens knows orf
khﬁhemﬁﬂe%m%%ﬁ%ﬂhmﬁbu&k&m&%dﬁhd
%W#m%&#hﬁew&w%w&em
M#hmmwﬂkmemkﬂmwm
0 have intorents in the preperty withi

smoncy shell net be withdvews the eppliesnt uauncs wiok
parnonnl setviee to be made:
-I-E%hapmem_iﬂgaeﬂa&

the defendane M the defondent dees pet pre the udg-
Ry o Metion etber jedgnwnb
st dugithor bk Hie Bebsaes

-1




§ 12k3.7
Corment. Section 12h3,7 is supersedeﬂ by Chapter 1 {commencing with

Section 1268.01) of Title 7.1 of Part 3 of: the Code of Civil Procedure.

The disposition of the various provisions of Sesction 1243.7 is indicated

below,
-Section 12h3{I é Rgcommended Legislation
’ ' ' (Code of Civil Pioceduze)

Subdivision (a) RN R 1268.04, 1268.05
Subdivision (b) -=----cmmcme e 1268.06
Subdivision (c) ~«--- m———— T — - 1268.0L, 1268.05
Subdivision (d) ----=--ewmmeman- I— 1268.05 h
Subdivision (e). =-vee-memmemecesbooaanaao 1268.05
Subdivision (f) -----eceecmmmmemmb s 1268.05
Subdivigion (g) ~----=v-=-mmmmn —pmm—————- 1268.07
Bubdivision {h) ~------- m—mmmmempmmemaa 1268.08

=15




Sec. 5. Beetion 1247 of the (.‘odn.of Civil Precedure is
amended to read: . g

1247, The vourt shall have power:

*

{1} To regulate and determine th place snd manner of
making eonnections and crossings, or of eujoying the common
use mentioned in subdivision ¢ 6 ) of Section ]"40

3- d

{2} Tohear and determine all adversé or conflicting elaims to
the property sought to be wndenm and to the damages

therefor; —

3 .

(3) To deiermine the reapective rig ts of different partles
. seeking condemnation of the same pro T

(1) To determine the righi| to possession o:l’ the
property as between the plaint and the defendants,
in accordance with Title 7.1 (commencing with Section

_“-n 1268.01), to enforce its orders for possession by

rhalies | appropriate process, and to stay|any actions or pro-
ceedings ageinst the plaintif{ arising from possession
of the property.
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§ 12k7
Corment. Subdivision (4) is added tj Section 1247 to eadify judieial
decigions whlch hold that the court in which the eminent damain proceeding
1s pending has the power to contrsl possegsion of the property to be taken
1..

ond to enforce itz arders made In this comnection, _Sea Marblehead Land

Co. v. Los Angeles County, 276 Fed. 305 (§.D. Cal. 1921); licntacmery v.

Tutt, 11 Cal, 190 (1858); Sulliven v. Superior Court, 185 Cal. 133, 195

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 86 P.2d 147

(1938) (placing the plaintiff in possession); Neale v, Superior Court, 77

Cal, 28, 18 Pac, 790 {1888); In re Bryan, {65 Cal. 375, 4 Pac. 30h (1884)
(preventing the plaintiff froam taking possession or restoring the defendant

to possesaion). The phrase which empowers the court to gtay aectiosns or pro-

ceedings against the plaintiff is derived fron a sentence forperly found in Code

of Civil Procedure Sectisn 1254 1In additiion to the writs of possession
or writs of assistance which the court may issue and enforce in exercise
of its general Jurisdiction (see the cited decisions), orders for
possession contemplated by the subdivislion include those made under
Chapter 2 (commencing with Secfian 1269,01) of Title 7.;, Chapter 3
(commencing with Section 1270,01) of Title 7.1, and Section 1253 of

Title 7.
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thafics

SEc. 6. Section 1249 of the Cudd of Civil Procedure is
amended to read:

1249. (a) Ezcept as provided in rubdivision (b), for the -

purpose ol assessing wmpensatlon a d damages, the wight

that dete shall be the measure of compensation for ell
property to be actually taken; and the basis of damages to
property ot setueelly taken but i
cases where such. damages are allowed as provided ia under
Scetion 1248+ provided that in mf onse 4 i

{#) In ascertaining the a

-18-

tual value of the property
on the date of valuation, the property shall be valued at
the parket value it would have had on that date hed its
market value not been affected by {1) the public use to
which the property is to be dev
ment or project for which it is being taken, (3) the eminent
domain proceeding itself, snd (4)
the condemmor preliminary to toe

oted, (2) the public improve-

any actions on the part of
eminent domain proceeding.




§ 124

Comment, Section 1249 states the measure of compensation for

proceedings in eminent domain, The proﬁisians relating to dates of

valuation formerly contained in this section are superseded by Section

1249a. The provision on improvements sﬁbsequent to the service of sumnons

is superseded by subdivision (b) of Section 12h9,1.

Decigions construing Code of Civil

Procedure Section 1249 held that

its provisions governing the date of valuation and the making of subseguent

improvements do not apply in proceedingg for the taking by political

subdivisions of the property of a public utllity under the provisions of

the Publie Utilities Code and Section 23

Constitution, C(itizent's Util. Co. v. 54

la of Article XIT of the California

eriocr Courts 59 Cal.2d 805, 31

cael. Rptr. 316, 382 P.2d 356 {1963); Mai

rin Municipal Water Dist. v. Marin

Water & Power Co., 178 Cal. 308, 173 Pac. 469 (1918). This construction

is continued under this section and Seci

Subdivision {a). In restating the

tions 1249a and 1249.1(b).

"actual value" measure of compensation,

this subdivision retains the language employed since adoption of the Code

of Civil Procedure in 1872. The phrage "date of valuation" has been

substituted for language concerning accrual of the right to compensation

and damages in the interest of clarity.

No change iz made in existing rules

as to persons entitled to participate in the award of compensation or

damages (see People v, City of Los Angeies, 179 Cal. App.2d 558, L Cal, Rptr.

531 {1960); People v. Klopstock, 2k cn}aa 897, 151 P.2d 641 (1gkk)). Further,

no chenge is made in the effect of a lig pendens (see Lansburgh v. Market

St. Ry., 98 Cal. App.2d 426, 220 P.24

3 {1950) or in the rule that, as

against intervening rights of persons h#ving actual or constructive notice

of the proceeding, the title of the plaintiff relates back to the commencement

-19-




§ 1249

of the proceeding (see East Bay Mun. Utility Dist. v. Kieffer, 99 Cal.

App. 240, 278 Pac. W76 (1929)).

Subdivigion {b). This subdivision

is new, The problems to which it

relates have not heretofore been deglt with in California statutory law,

but have been considered in judicial deé

that the "aetual value" of the property

mined 88 the- market velue it would have
diginution in market value due to any .of

In San Diego Land and Town Company

isions. Subdivision (b) requires
on the date of valuation be deter-
had had there been no ephancement or

the four mentioned factors,

v. Neale, 78 Cal. 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase

in the market value of the property to be taken that results directly

from the proposed public improvement is

"actual value." BSee U,8, v. Miller, 317

Diego v, Boggeln,16L4 Cal. App.2d 1, 330

Angeles v. Hoe, 138 Cal. App.2d 7h, 291

is intended to codify the results of the

to be deducted in arriving at

U.S. 369 (1943); City of San
P.2d 74 {1958); County of Los

P.2d 98 (1955}. This subdivision

ge and similar decigions.

Notwithstending the rule as to enhancement in value, the California

decisions are uncertain respecting any decrease in value due to such factors

as general knowledge of the pendency of
seem to indicate that the rules respecti

not parallel, and that value is to be de

the public project. Several decisiong
ng enhancement and diminution are

termined as of the date of valuation

notwithstanding that such wvalue reflect% g decrease due to general knowiedge

of the pendency of the public Hroject.
214 Cal. App.2d 196, 29 Cal. Rptr. 388 (

App.2d 1, 317 P.2d 104 (1957); ond Atchi

See Clty of Oakland v, Partridge,

19563); People v. Lucas, 155;?&1.

son, Topeka and Santa Fe Railrsad Co,

V. Southern Padific, 13°Cal.: App.2d 505,

<20

57 P.2a 575 (19369, Seemingly




to the contrary are Redevelopment Agency of the City of Santa Monica v.
|

§ 1249

Zwerman,240 A,C.A, 70 (1966); People v. Lillard, 219 Cal, App.2d 368,

33 Cal. Rptr. 189 (1963); Buena Park Schbol Dist, v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal, Rptr. 250 (1959); and

Cal. App.2d 7%, 291 P.2d 98 (1955). sSubdivision (b) is intended to make the
ruies regpecting appreciation and deprecimtion paraliel,

Under subdivision (a) of this section, the "actual value" of the
property on the date of valuation is the|"measure of compensation" for i
property actually taken and the "basis of damages" to property not taken f

but injuriously affected. "Actual value generally is synonymous with

County of Los Angeles v, Hoe, 138

"market value." Sacramento Southern R, ¢o. v. Heilbron, 156 Cal. 408,

104 Pac, 979 (1509); Los Angeles v. Pomeyoy, 124 Cal. 597, 57 Pac. 585 (1899).

Subdivision (b), however, requires that the effect, if any, of the mentioned

factors upon "market value" be taken intg
value" on the date of valuntion.  Thus,
disallowance of the effect, if any, of th
upan the compensstion to be awarded, In
the actual value of the property is merel

property not teken but injuriously affect

of the factors is to be disallowed in determining value in the so-called
"before condition" of the property for the purpose of assessing severance
damages and special benefits under Code of Civil Procedure Section 1248,

The nature of the public improvement is taken into account, of course, in

determining the value of the property inj

condition" for purposes of assessing severance damages and special benefits.

See People v, Rlcciardi, 23 Cnl.2d 390, 1kl P.2d 799 (1943).
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» account in .ascertaining "actual
with respect to property taken,

e factors has a direct bearing
cases of partial takings, however,
y the "basis of demeges" to |

ed, Thus, the effect, if any, i

uriously affected in the "after




§ 1249
The purpose of the first exclusion is to codify the general proposition

that the use which the condemnor is to meke of the property cannot be

considered to have increased or decreased its value., BSee City of Pasadena

v, Union Trust Co., 138 Cal. App. 21, 31 P.2d 463 (1934). If, however,
the condemnor's proposed use 1s one of the highest and best uses of the

property, the adaptability of the property for that purpose may be showm by

the property owner. See San Diepgo Land and Town Co. v. Neale, supra,
With respect to the effect of the proposed.publlc improvement itself

on the market value of property belng taken for that improvement, compare

City of Oakland v. Partridge, supra, and: People v, Lillard, supra.

Subdivision (b) adopts the view expressed in People v. Lillard. . See

fAnderson, Consequence of Anticipated Emihent Domain Proceedings-Is Loss

of Value a Factor?, 5 SANTA CLARA LAWYER 35 (1964).
) |

As to the effect upon "actual value" of the imminence of the eminent

domain proceeding and any action on the part of the condemncr preliminary

to the proceedlng, see Buena Park School . Dlst. v. Metrim Carp., supra.

Sﬁhdiv151on (b) codifies the princ1ple of the Metrim and similar decisions.
See generally % NICHOLS, EMINENT DOHAIN § 12 at 3151 (3d ed. 1963); 1

ORGEL, VALUATIQN UNDER THE LAW OF EMINEHT DOMAIN'§ 105 {24 ed. 1953);

Annotation, Depreciation in Value, From the Project for Which Land is

Condemned, as a Factor in Fixing Compensgtion, 5 A,DL.R.3d 901 (1966).

For analogous provisions in other jurisdictions, see Section 60k,
Pennsylvania Eminent Domain Code (Act ofiJune 22, 1964, P,L, 84); Md.

Stat. 1962, Ch. 52, § 6, For proposed fédéralrlegislation to the same
effect, see Sections 102 {ai(b)(l)(ﬂ) ané 112 (e)(2) of the "Fair Compensa-
tion Act of 1965" as that act would have;been adopted by Senate Bill 1201,

89th Cong. {1st Sess.).




§ 1249.

SEC. 7. Section 1249a is added to the Code of Civil
Procedure . immediately following Sec%ion 1249, to resad:

1249a, (&) The date of valua%ion shall be determined as
provided in this section,

(b) Unless an earlier date of valustion is applicsble under
subdivision (¢}, (@), (e), or (£}, if the plaintiff mekes a deposit
in accordance with Chapter 1 (commencing with Section 1268.01) of
Tit?= 7.1, the date of valuation is [the date on which the deposit
is made.

(c) If the issue of campensation is brought to trisl within
one year from the filing of the complaint, the date of valuation
is the date of the filing of the complaint,_

{(d) If the issue of compensation is not brought to trial
within one year after the filing of) the compleint and the delay
is not caused by the defendant, the date of valuation is the date
of trial. |

(e) If the issue of ccmpensati;n is not brought to trial
within one year after the £iling of the complaint and the delay

is caused by the defendant, the date of valuation is the date of

the filing of the complaint, |
(£) In any case in which thereiis a new trial, the date of
valuation is the date of such new trial, except that the date of
veluation in the new trial shall be the seme date as in the previous
trial if (within 30 days after the e%try of judgment or, if a motion
for new trial or to vacate or set as%de the judgment has been made,
within 10 days after disposition of Tuch motion) the plaintiff has

deposited: o
-22- !




§ 1249a

(1) The probable just compensation in accordance with

Chopter 1 (commencing with Section! 1268,01) of Title 7.1l or

{2) The amount of the judgme#t in accordance with Chapter

3 (commencing with Section lE?0.0lD of Title T.l.




§ 12h9s

Comment. section 12k9a states exhaustively the methods for determining
the date of valuation in eminent domain proceedings. The section supersedes E

those portions of Code of Civil Procedurg Section 1249 that formerly

apecified dates of veluation, Under the ERvidence Code,
(:: value may be evidenced by transactions mede within a reasonsble time before

or after the date of valuation. See Evifence Code Sections 815-818.

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 (commencing with Section
acs0,.vul] or the amount of the Judgment pursuant to Chapter 3 (cammencing

with Section 1270.01) of Title T.1 of the Code of Civil Procedure, to fix-

the date of valuation as of o date no later than the date of the deposit,
The rule under former Scetisn 1249 was 4o the conirary; neither the depositing
of proboble just ezpensation nor the takirg of possession had ony bearinn E

on the date of valustion. Sce City of Libs Anjoles v. Tower, 90 Cal, ipp.2d

859, 20k P.2d 395 (1949). The date sf valuntion uay be earlier than the

date of the deposit, and subsequent events may cause such an earlier date of

valuation to shift to the date of deposit. But a date of valustion established

0O

by o depdsit cannot be shifted to a later date by any of the circunstances

nenvioned in the f5llowing subdivisions.

-23-




Subdivisions (c)-(e). Subaivisions

of valuation For cases in whlch auch d,a.te

pro‘ba‘ble jusﬁ ct:mpensation in accord.ance rr.[fh stbddvision (b).
Tha date of the :ﬂ.ling of the ccnplaint; ra.‘l:;her than the _da.te of the
iasua.nce of Stmons, is used in de‘berminit@ the date of vaiuation. Code of

Civil Procedure Section 1243 requiras that all proceedings in eminent

domq,in "be commenced by- ﬂling a ccqt

Ordinarily . the da.tes are the same, but th

Harringtan 7. 'S\J,Erior com, 194 Csl. le, 228 Pafc;_is ,{lgah)l. As the

isauance of summons is no langer essent:l

jurisdict:lon over the prcper'by (see Har

§ 1249e
c), {d), and {e) es‘b'a.'brliah the date

1 ‘not established by a deposit of

a.nd issuing a summons."

8 1a not alwa.ya the case, See

to establish the court's

end Dresser v. Squiar Gourt s 231 Gal.

the date of the filing of th_e complaint 1
Subdivisions {d} and {e) continue in
in Section 1249, Subdivision (e) retains

(c) as the date of valuation in any case fin which the delay in reaching

trial is caused by the d.e‘fendb.n‘t.

the date specified in subdivision

vz 68, 1 Cal. Bptr. 473 (1964)),
a more a@rapri&t_e da.te;

effect a proviso formerly contained




v. Murete, 55 Cal.2d 1, 357 P.2d 833 (1960).

‘Judgment is depos:l.tedtthereafter,,the date

§ 12k9a

Subdivision {£). Under the 1an_guage' of former Bection 1211-9, questiona

arose whether the original date of valustion or the date of the new.trial

gshould be employed in new trials in eminent domain proceedings. The

Bupreme Court of California ultimately held that the date of the first

trial, rather then the date of the new trial, should be used. See Pesple
This subdivision :evei'qéé |
the result cbtained by that decision unlegs the date of valuation has been.
eatablisﬁed by the depnsit of probab}e Jugt compensation or the plaintiff
deposaita the smount of t-he Judgment :Lu ac¢ordance with Code of Civil |
Procedure Section 1270,01. The subdivisign epplies whether the new t@a.l
is granted by the trial court or by an appellate court, However, if a
mistrial is d.eclared, further proceedings are not c:msi&ered a "mew tric
and the dete of veluation is determined unmder subdivisions. .{_b) through t
rather than under this subdivisisn. Unde é;p;diﬁsion (£) ,' {;he date of
valuation is the date of valustion used in the previous trial if the amc
of the judgment is &epoa’ited within 30 daye after entry of judgnant or,
a motion for o new trial or to vacate or pet aslde the Jud.gncnt Las-bee:
made, within ten days after disposition of such motion. If the amount c
of valuation is the date of ¢
under subdivision (b). |

-’_25-
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and supersedes z provision o

BEo, B, Section 12491 of th
amended to read

1249.1, - fe} All improvemen
are on the property st the tin
and which wifeul, its value ghall
of compensation, damages and s
remuovesd or dostroyed before the 4

{ 1) The thae the title to the )
tiff.

) ]
{2) The time the possession o
plaintifi.

{4} The time the defendant m
plinaee with an orider of possessig
(k) Xo improventents pic wpd
the dafe of the service af sum
asscssurent uf compensation or d

Coms- . Subdivision (b)
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e Code of Civil Procedure is

< pertaining to the realty that
: of the srrviee of smmmons
» eonsidered in.the assessment
ceinl henefits nnless they are
arlicat of the following times:

roperty 1s taken by the plain.
£ the property is taken by the

bves from the property in com-
n. :
u the properiy subsequent to
ons shall be included tn the
neages.

F Section 12h9.

} of Section 12Ug.. restates




Bre. 9. Sectinn 1252 of the Clpde of Civil Procwiure is

. amended to read - '
1252. Payment may be made fo the defemdants emtitled
thereto, or the nuwmey way be l’](!]’)l mad n Cowet for the de-
fendanta: ond be disudmied to %ﬂe&&mﬁ&mw&-
vided in Chapter 3 { comnencing with Section 1976.01 } of Fitle
7.1 mad withadVawen by those enditled|therete in aeeordance with
that chaptor . H the money be not| =0 paid or depoited, the
defendants mway bave exeention 2a|in eivil eases; and if the
mopey cannot be made on (rxecutmi: the coort, upon a show-

ing to thot effeet, must set aside gnd anoul the eutire pro-

ceedings, and restore possession of the property to the defend.” "
ant, if pommun has been takpn by the plaintiff, f




Comment, Section 1252 is amended in

between the kinds of deposits that may be

tatemsnts have appeared in cases ixitiicat
of a deposit made under Section 1252 wail
while withdrawal o’t_' s'u. deposit m’ade under
People v, Weider, 55 Cal.2d 832, 13 cal.

Peop_le v, Dittwer, 193 Cal. App.2d 681, 14

Gutierres, 207 Cal. App,zd 759, 24 Cal.
the validity of such staﬁement-s b.y ‘holding

& deposit made under Sectisn 1252 without

~r
;..)r_’

§1

order to eliminate any distinction
made aftér entry of Jﬁd@éﬁt;

“that the de!’enﬂant's withdrawal
& the de.fenﬂa.nt’s right of appeal

por. 196, 361 2 'aa- 916 (1961);

Cal. Rptr. 560 (1961) reg ie"v.
?81 (1962), ha.s mt doubt on

that a d.erenda.nt may withdra.w

wa.i?ing his right +to a new trial

on the issue of cmensation by filing thel receip'h and wa:hrer a:t‘ clains and

defenses, except the claim for greater con“pensation, prwided in Section 125k

{ recodif'];éd'*in Section 1276.05)."

This amendmeht of Section 1252 ‘and emctnent of Sections 12'?0 01-1270 0!?

mikes it clear that withdrewal.of any
of sppeal or a right to new trial on the

16 preserved in-acesrdasite with Beition T

deposit does not result in a waiver

I:ue of compensation if that issue

05.




Sre. 100 Seetion 1253 of the (bmle of Civil Praceduare is
amaended to read :

1254 When payments have bese
if the plaintiff elects to give mme, ay
and 1262, the court shall make a fi
which shall describe the property
inferest aequired therein, the pu
tion, and if possesston is taken pa
354 Chapter 3 (commencing with Scotion 1269.01) or Chap-
ter 3 {conmencing with Seelivn 1370.01) of Title 7.1 prior
to the making aud entry of the final order of condemnation,
the date of wuch possession, ¥or the purpeses of this seetion,
the date of possession shall be the date upon or after whioh
the plaintifl is authorized by omler of the court to take pos-
sesston of the property. A certifigd copy of the order shall
thereapon be recorded in the offiee of the recorder of the
county in which the property is ladatad, The tithe to the prop-
erty described in the final order of condemnation vests in the
plaintiff for the purposes described therein vpon the date that
a certified copy of the final order of condemnation is recorded
in the effice of the recorder of the wjunty.

made and the bowd given,
reyuived by Neetions 1251
tal order of condemnation,
condemmned, the estate or
poses of sueh condenma-
wuant to Seetlon FH43-5 ox

Cmment. Section 1253 is amended to change the references

to the appropriate siatutory provisions.




Sec. 11,0 Section 1204 of the ode of Civil Proccdure s
repealad.
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§ 1254

Comment. The disposition of the provisions of Section 1254 is

indicated below.

Section 1254 Recommendéd Legislation
" Bubdivision {8) =--mmemcecnmmetae e C.CeP. § 1270.01
Subdivision (b) ------commemmedoomeea c.L.P, § 1270,02
Subdivision (¢} -----ommemees —pmm———————— C.C.P. § 1270.03
Subdivision (d). ------------mmqomemaooa- C.C.EB, § 1270.04
Subdivision (e} weeremammmmmceqaecrm e C.C.P.- § 1270,07
Subdivision {f) ~----c--emmmmeqmacmee e C.¢.P,-§ 1270.05
C Subdivision (g) ------m==mmn- I C.C.P.§ 1270.06
Subdivision (h) --—-=—-me---- Fmmesmimme GaGWP, 0§ 1270.08, Govt. T |
Code §§ 16kBS5-15427
Subdivisions (i) and (J) ~----f-menceuaae Govt, Code §§ 16425-
16k27 ‘ i
Subdivision (k) —v---cmewwomnaqomennn ~==  G.CsP. § 1257(b)
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all
i"'alulrts

Sgze. 12 Section 12-55:; of the Code of Civil Pmcedure is

amended to read:

12552, (a) The plaintiff may p

bandon the proeeeding at

any time after the filing of the eomplaint and before the ex-

piration of 30 days after final ju
fendants and filing in eourt a writy

gment, by serving on de-

en notice of such abandon- -

ment + amdé. Failure to comply with Section 1251 of this

code shall constitate an implied
*eeeding., :

(b} The esurt may, upon motion
such abandonment, set aside the
mines that the position of the movi
tially changed to his detriment §
the proceeding and such party
stantislly the game position as if t
commenced.

{e) Upon the denial of a motion
ment or, if ne such motion is filed,

abandonment of the pro-

made within 30 days after
abandonment if it deter.
g party has been substan-
justifiable relianee npon
not be restered to sub-
e proceeding had mot been

to set aside such abandon-
upon the expiration of the

 during trial, and (2) Poasons

time for filing sueh a motion, o motion of ady party, a
judgment shall be entersd dismissing the procesding and
awarding the defendants their |costs and . disbursements s

whieh . Recoverable costs and dishyrsemenis shell include (1)

all neeessary expenses ineurred in-preparing for trial and

le attorney and sporaisal
2bly incurred as a result of
e property, whether such

fees actually and reason
the preceeding to take

{—  These costs and dish jrsements, ineluding expenses
and étterney fees, may be clained in and by a cost bill, to be
prepared, served, filed, aud taxed as in civil actions. - Prp.
¥ited; however; that Upon judgment of digmissal on motion
of the plaintiff, the defendants] and each of them; may fle
& cost bilk shall be filed within B0 days after notice of entry
of such judgment 4 thet said dests nnd dichbuzsements phald
aetion i8 dismissed 40 days or more prior to the time set for

(@) If, after the plaintiff takes possession of or the de-
fendant moves from the propertly sought to be eondemned in
compliance with an order of ppssession, the plaintiff abau-
dops the proceeding as to suéh property or a portion thereof
or it is determined that the plaintiff does. not have authority
to take snch property or a porntion thereof by eminent do-
main, the court shall order the jplaintiff to deliver possession
of such property or suck pontion thereof to the parties
entitled to the possession thereof and shall make such provi-
sion as shall be just for the payment of damages arising out

"~ out of the plaintiff’s taking and use of the property and
damages for any less or impairment of value suffered hy
the land and improvements after the time the plaintiff took
possession of or the defendant moved from the property
sought to be condemned in eompliance with an order of posses-
sion, whichever is the earlier. ‘




O

Cornment. The purpose and effect of subdivision (c) of Section 1255e is to
reccrpense the defendant for all expenses Aecessarily incurred whehever the plain-

+iff Pnils to carry an eninent dxmain procéeding through to2. conclusion. Pacifie

Tel. & Tel. Co. v. Monolith Portland Cement

§-125%a 7

Co., 23k Cal. App.2d 352, 4

Cal. Rptr. 410 (1965); Oak Grove School Dist. v. City Title Ins. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr. 268 (196
Cal. App-2d 353, 19 Cal. Rptr. 348 {1962}).

attorrey's fees actually incurred were reej

time when the legal services were rendered,

3); Kern County v. Galatas, 2

Under prior law, reasonoble

werable irrespective of the

00 _

8, Tile Co., 225 Cal. fpp.2d 310, 37 Cal. Rptr, 225 (1964). This

construction is continued and extended to i
prior law, all other necessary expenses in
trial were subject to a proviso precluding
wos dismissed 40 days or more prior to pre-

Valley School Dist. v. Otsuka, 57 Cal.2d 30

P.2d 7 (1962). This subdivision provides
recovered without regard toc the daete that %

or dismissed,

Decoto School Dist., v. M, & '

include appraisal fees. Under
preparing for trial and during E
thelr recovery if the actisn

trial or trial, La Mesa-Spring

9, 19 Cal. Eptr. 479, 369
hat such expenses may be

he procesding was abandoned




Bue. 13, Bection 1258b of the Code of Civil Procedure
is amended 1o road

1256b. (u) The compensation and damages awarded in
an eminent domain proceeding shall draw legal interest from
the earliest of the foHowing dates:

{1} The date of the entry of judgment.

(2) The date that the possession of the property senghs to be
eondemned I8 taken or the damage thereto gecurs,

{3) The date after which the plaintiff may teke possession
of the property as stated in an order jetrg the plaingd to
tale for possession,

{4) If the amount determined to e probable just compen-
sabion on mobion of @ defeadant mpde  wnder  Reetion
FU69.05 &5 not depesited befove such date, [the 205t doy follow-
ing the date of the order determining sueh pmount. ‘

(h) 1f, after the date that interest hegipis to acerur , the de- 4
fendant continucs in aetunl possession of es veeeives veris
inven and peefitn frem the praperty or receives rends or
vther dncome therefrom altributable lo the period afier in- I

torest beging to arerne | the value of such ppssersion atil e net
antoynt of sueh rents or afhor tiemire ; iwpes end prafida ghall
be offset against the interest thad eecsp duriag Hhe periend
e dofendint enntinpes b aehind pesciection ai Feeetves sheh
pepdn; Ao wod peedde . This sobdividon shafl ot wppdy o
inlerest aeeryed wunder Seedion 126905, !

fe) Interest, iwneluding tuterest acerpeed  due  tv possrs-
ston v damaging of the property by the plambiff prior to
the fival order in condemnntion, and any offsel anguinst in-
terest nx previded in subdiviston (b)), shofl be asxessed by the
conrt rather than by jury. !

(d} The compensation and dupnges dwarded in an cmi-
aent demauin proeceding shall voase to draw interest on the
earltest of the following dates:

{1y As to any amount depesiterl passuant to Chepter 1
{rovamenciag with Seetion B3R LXEAE) of Title 7.1, the

: dote that sueh amennt b= withdrawn by the person cntitled
ﬂu--.--u!n. or if wob witherama, on the date that dgment iy
enfered

fF As fo any mnount deposited  pursugnt to Seclion
P05, the dobe of seel deposit,

1 vE

17+

| 3
() As 'ru any anwarnt el bde conpb depostted pursiant
to Chapler 3 fearaiveneiny with Section Bad 1220.01) of Title
7.1, the dhate of sueh pasnrns deposif |
a3 | [
£4) As to any amount paid to 1he person crtitled thereto,

the date of sheh payment,
443 B the bt aemennk the defondang iy then entithed o
reaaive s B b dederpared e the criigend detienizg segaes b
g dompbher with dwe Sk arrennt of Hhe dbeeess Hen dhe Hhes -
oit is paid inte ecourt for the defendant after cntey of judg-




C | § 1255

Comment, Sectlon 1255b states the ruleis that determine when interest
begins to accrue and when interest ceases to|accrue.

In subdivision (&), paragraphs (2) and (3) are modified, without
substantive change, to conform to usage throtghout Title 7.1 {commencing
with Section 1268,01), Pa.ragmﬁh {4) is added to reflect the effect of
Sectlon 1269.05,

Subdivision {b) is changed to clarify existing language, Under the
subdivision, the plaintiff is entitled to offset againsat interest (1) the

value of possession and (2) the net amount of rents or other income

received, if such rents or income are attributable to the period after the

date interest begins to acerue. The last septence of the subdiviasion is
C;_ -added to conform to Section 1269.0%.

Subdivision {c) is added to clarify existing law and to specify that

the court, rather than the jury, assesses interest, including interest

constitutionally required as corpensation for possession or damaging of

property prior to conclusion of the eminent domain proceeding. The subdivision

also clarifieé exizting law to spscify that the amount of the offset

ageinst interest provided by subdivision (b)| is assessed by the court and

to provide, in effect, that any evidence on {that issue 1s to be heard by

the court, rather than the jury. See ‘Pecple v, Guinmarra Vineyards Corp., 2h5
Cal. App. s Cal. Rptr. (lﬁ. o i

Sutdivision {d) is changed to make parpgraphs (1) and (3} refer to the
appropriate statutory provisiong, Paragraph (1) is also changed to terminate
int.erest, on entry of judgment, upon an amount deposited pursuant to Chapter
1 {commencing with Section 1268,01) of Title| 7.1. After entry of judgment,

C} suck o deposit may be withdrawn pursuant to| Section 1270.05. See the




§ 1255

Comment to that section. Judicial decisions lare uncertain as to the time
interest ceases on a deposit made prior to entry of judgment if the amount

18 not withdrawn. See Deople w. Loop, 161 Cal. App.2d4 466, 326

P.2d 902 (1958); compare People ¥. Neider, 55 Cal.2d 832, 13 Cal.
Rptr. 196, 361 F.2d 916 (1961). Under
this paregraph, interest on the amount on degesit terminates on entry of

judgment even though the amount is less than|the ayza.rd. If the amount on
deposit is less than the amount of the award, the deposit must be increased,

on motion of the defendant, under Section 1260,02. See Deacon Iav. Co. Y.

Swperior Court, 220 Cal. 392, 31 P.2d 372 (1 34), Paragraph (2) has been

added to conform to Section 1269.05, which permits certain defendsnts to
obtein an order determining probable just compensation.

Paragreph {5) has been eliminated as unnspessary. All post-judgment
deposits are made under Chapter 3 (commencing with Section 1270.01) of
Title 7.1 and, hence, are covered by paragraph (3). Paragraph (5)
referred to the practice of payment into couEt pursuant to Section 1952,

which practice is terminated by the amendment of Section 1952.




e B Seelion 1257 ol fhe Code of 25000 Vool
i masnded] to read:

1255, (a) The provisioas of Part 11 it b, reladive
o new trials and appeiks, excepl in No f:lr as tliey are Tt

sislent with the provisions of this title, dpply to tha procecd-
ings mentioned in this title 4+ peevided;| thet apeR the Py
ment of the maw of Jaeney awewed; ubd upoR the excention
of the bond to build the fonees and entile gausds: as provided
it seetion bwelve hundeed sad fifty-one; (the pluintif sbell be
eirbitheed 40 eniop Bt Buprove; mrd held Pomesdot of the prop-

crtyw sought to be condendied (F not 3 i posteatend
i piovided i section twelve handeed . el dhem
wote the mne o the publie ase in wiiohe: andd B meton

o wueh bond an aforesabd; i any s pelil the von-
tomplited Hnprovement: Ay moner which .
deparited; us provided 4h seetion brelye pelied aad HEb--Fonr;
- %MMP;#W%E%MM!M%%MW
c(b) In all eases where ¢ acw trigd hgs been gronted wpon
the applivation of the defendant, and| he has fuiled wpon
sitch irigl to vhiain greater compensation than was allmoeed
i wpon the first friel, the coxts of sj(;h new lrigl shall be
taree against him,

-38-




§1257

Comment. The proviso to Section 1257 \Jas added in 1877 in comnection

with related changes to Code of Civil Procedure Section 1254, which deals

with possession after entry of judgment, See Code Am. 1877-78, Ch. 651,

p. 109, §§ 1-2, Several subsequent changes

to Section 125k have deprived

the proviso of any effect, See Housing Auﬁrity v, Superior Court, 18
Cal.2d 336, 115 P.2d 468 (1941), The gene provision es to fences and

cattle~guards remains in Code of Civil Procedure Section 1251.

Subdivision (b) is the same as and supgrsedes subdivieion (k) of Code

of Civil Procedure Section 125%, With respect to the construction and

congtitutionality of the provision, see Los

ﬁalﬁs’ P‘ &'GO !i!. COO V.

Rump, 104 Cal. 20, 37 Pac. 859 {1894).




O

Cee 16 Titde 7.0 (eommeneiny with Sgetion 1265010 s
added to PPart 3 uf the Code of Uivil Prpeedure, to read:

PPPLE 7.1. DEPOSIT O PROBABLE JUST COMIPEN-
SATION PRIOR TO JUDGMENT, OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT :

O

~40- '




§1 -

Bote. A Title 7.1 (cc-mieneing with Section 1268), relsting to evidence
' in eminent dcmain and inverse condemmation proceedings, was added to Part 3
of the Code of Civil Procedure by Section 1 of Chapter 1151 of the Statutes
of 1965, tut Section 7 of Chapter 1151 repeals that title on the operative
date of the Bvidence Code: (Jamsry 1, 1967). The content of the fepeéle&
title is superseded by Bections 810-822 of [the Evidence Code.

-h1-
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Cuapren 1.  Drrosre oF PRoBaRLE JUST
" COMPENSATION Pmon T0 Jvmunﬁ‘r

O




§1
‘Copment. This eha’.ﬁter supemdea of Civil Prodediire Sections

1243.6 and 1243.7 and those ‘portions of ion 1243.5 that relate to
the deposit and withdrewal of provabtle.
chapter, the condemmor mhy deposit sn
o e the probalile Just compensation whic
Of the property (including eny dmmsge incldent to the tdking) at any
time after filing the Mint.m'm-tor to the entry of Judgment. A
deposit may elso be mde under thts chapter after the o¥igiued entry
of & julgmmt 40 the proceeding 1f tdat Judgment has been reversed,
vaea.te;d., or set aside by the trialar ate courts. The deposit
praperty s to be teken.

may be mede whether or not possession of
This deposit serves several puwes: t, it 15 a condition to
obtaining an order for possession under Section 1269.-51; 1269.02,
1269.03(3), or 1269;05'. Beognd, in scoe ceses, 1t fixes the date of
valuation. See Section 12h%a. Thlpd, 1 the deposit 18 vitharewn,
interest ceases on the amount withdrewn on the date of withdrawal,
and interest ceases in any event on the ampunt deposited tmon entry
of Julgment. See Section 1255b. Fourth, if the deposit is vithrewn,
the withirewal entitles the PRaintiff to an order of possession prior
to Judgment. See Section 1269406. |

The dsposit to be made sftor Jndgment is not governed by Chapter
1y but.1s’ covered by Chspter 3 (ocommenving with Section 1270.01).




1?68.01. Order for determining smmount of probable just compensation

126801, (a) In any proceeding in eminent domain, the
plaintiff may, at any time after filing the pomplaint and prior
to entry of judgment, apply ex parte the court for an
order determining the probable just com nsation which will
be wade for the tuking of any pareet of property incinded in
the complamt. Such application may alse pe made after entry
of judgment in the proeceding. if that [judgment -has been
reversed, vacated, or set aside and no other judgment kas been
entered. Upon. suek application the court 1 make aud enter
ita order determining the amount of suc probable just com-

tion. N _

{b) At any time after the making of the opder, the plaintiff
roay deposit the amount speeified in the order. Such deposit
may be made whether or not the plaintift applies for, or iw
authorized by law to apply for, an order for possession.

Ca




-§ 1268.01

Comment. Section 1258.01 restates the substance »f Cade of Civil Pro-

cedure Section 1243.5(a). In contrast with that section, however, the

”'to a‘il élemnts of eonpemtion, including the value of the. -Property actusldy
C taken and any severance or other darges less- those specinl benefite, if
' any, that are required to be offsct against such derpges. See Code of {ivil
- Procedure Bection 1248. fhe pirase 1s also|intended to mtncide—inm

with the phrase "just mﬁ@mmmmwmw
‘thereto” in 8ection ‘11; of Article I of the Constitatioh 5f California.




C

1268 .02. mcrease or decrea.se _in amount of deg&sit

-

126802, At any'tlme'"after the court/has TEAE an opder
determining the amount of probable just compensation, the
‘.gourt may redeterminé the amount upon motion of the plain-
“tiff or of any pargy having an interest”fa the property for
" which ‘the deposit-is made. If the coul redetermines the

amount afier entry of judgment ahd before Rhat jndgment kS

: " bas been reversed, vacated, or set aside, |it shall z¢ '

EE‘E

1tsred.wbam1mﬁmor
obabls just compénsation wntil
for| & new trial has Deex detempined




§ 1268.02
Comment.. Section 1268,02 restates the substance of Code of Civil

Procedure Section 1243.5(d) except that reference to the order for possession

is eliminated,. As to the dQuty of the plaintiff.and the powers of the court

after final determindtion of smounts in the eminent domain proceeding. Ko

provision is made for recovery, prior to such final determination, of any
amount withdrawn.

C

T RN LS PR




1268.733. Service of notice of deposit

1268.03. = If the plaintiff deposits the amount determined by

the court, the plaintif® shall serve. & ngti i
has been made cn all of the nther par
who have an interest in the Troperty
was made. Servies of such notice shall nade in !
provided in Seetion 1269.04. for service of an order for pos-
sesgian. Service of am order for don that reeitss the
amount depodited pursnant to this ehapter iv sufficient eom.

* pliance with the requirement of this souti '




™

()

§ 1268.03

Comment, Section 1268.03 is new. It refuires that notice of the

deposit be given in all cases to facilitate withdrmwal of the funds by the

defendants.,

Sections1269,01 and 1269.02 require that
deposit be recited in any order for possessiol
This section dispenses with separate notice o
is obtained and servad.

information respecting the
h under one of those sections,

F the depo¥it if such au order




O 1268,0k. Application for withdrawal| of deposit

1268.04. (a) Exeept as provided in subdivision (h), after
the plaintiff has deposited the amount determined by the
court, any defenduat who has gn interpst in the property for
which the deposit was made may appiy to the court for the
withdrawal of all or any portion of the [amount deposited, The
application shall he verified, set forth the applicant’s interest
in the property, gnd request withdrawpl of & stated amount.
The applieant shall serve g eopy of the application on the
plaintiff

{b} Applieation for withdrawal after eutry of judgment

made uvader the provisions of Rection 1270.05 unlesa
the judgment has been reversed, vacated, or set aside and no
other jndgment has been exutered.
.

Comment, Section 1268.0% restates existing law. It

is derived from Code of Civil Procedure Section 1243.7(a) and (c).
After entry of judgment, providing the judgment emtered has

not then been reverseé, vacated, on set aside,'applieation for

withirewal is made under Section 12f0.05, rather than undar this

section.




1268.05, Withdrawal of deposit

O -1268.05. (a2) Subject to.subdivisions (e) and (d) of this
section, the court shail order the amount requested in the ap-
phcatmn, or such portion of that amount as the applicant may >
be entitled to receive, to be paid to the applicant. No with. .
drawal may be ordered until 20 days after service of & copy :
of the application on the plaintiff, or until the time for ali
objections has expired, w ver ig later
(b) Within the 20-day period, the piintiff niay file objec-
tions to withdrawal on the gronads :
{1) Thntafhe;pmtothep .-,__...: are Imown or be-
heveﬂtohavemmmthe roperty ; o
be filed by the applicsnt as

I"_Ow‘«ﬁm petion_or in, Sestion

m the p

ﬂacﬁm Iﬁﬂﬂﬂi simil ‘have 0o nhm

compensation to the extent of.the ol
applicants. The:plainti® ghall remain ki
an mtereatofmmdwhommtlb
liability ‘i enforved-the plaintilf. i

nghtaofsnehpmlmﬂwSutm L
(d} Ifmypu‘tyobjaeta ‘j or:fﬁeplﬁ
tiff so reqnasts, the eourt’ detérming, upon hearing,
amounts to be withdrawn, if any,-sud by whom. o
{e) If the court-détermines tliat an|applicant is sotitled
tothhdrawanypnrhonofidepmitm mtharpu!tyehma
or to which another person may ga ted thqwnrtma
qumthaapp&ieant,befmﬁthm sugth,to -

an undertaking. The erhkingskdl ’----

partyorpmnmaﬂmtwi&dr‘ that _exse m
amaunttowhehtheaﬁplimntm entitled es inally defermine
in the eminent dersain proceeding, topether with terest
ﬁvmtbe&ateofﬂsmthdmﬂal,ﬂ ﬂmwnlmpumud
notwithstanding the lack of personal sery theamﬂieaﬁnﬂ
- for withdrawal npon any parly tb the procseding, :
mnyalsoraqu;reﬂmttha‘nn&ertdmg hdemnify epllmﬁ
agrinst any Hability it may incur mmdes lmbdivlﬁon {e). The
mdmmmmmhmtunmwmm
but if «xevuted by an admitted surety insurer the aimount
ghall not execed theport:onelaimeﬂ by thEa&mseehimmi
or appearing to belong to anothet pexsco. Wke undertaking m,h,

: buecnw&nytwnm-moresuﬁcfent uesappmudhyﬂm
ond tn theamnuntahallnntmeed sach portion. '

C Soch tase nlesstheudertakmgmmq el primarily becamse
ofnnmsueastoﬁtlebetweentkaapp nt and another party

' or person, if the undertaking is mentsﬂbymadm:ﬁedmty
ingurer the appheant ?dlmfﬁ the- aking is entitled to




Comment. Section 1268.05 is based |on Code of Civil Procedure Sectisn

1243.7(a), (<), (d);, (e), and (£). wUms

based,Section 1258,05 does not fardid withdrawel of any porticn of the

deposit if notice of the appiication

all parties. The section permits the court to exerciee Ats distretion
a8 to withdrewal in such cases and as to fthe requirement of an ubder-

taking. i

Nothiltg in this section precludes withdrswal of the dépbelt upon
stipulation of all pai"b:!.ea baving an isterest in the property for which

the dewait was made,
Bubdivision () has been added to p

‘Code of Civil Procedure Bection 1BH6.l;-

-

o 108,05

the section on which it 1s

be personally served upon




1268.06, Security when amount in excess of original deposit
is withdrewn

1268.06. () ¥ the amount originally deposited is in-
‘ereased pursnant to Section 1268.02 ang the total amoumnt
sotght to be withdrawn exceeds the amopnt of the original
deposit, the applieant, or cach applicant if there are two or
nore, shall file er undertaking, The und eking shall be in
favor of e ififf and shall secure
amounnt withdrawit W axceeds the amoun

eant is entitled as fnally deterinitied iy eminent domain
proceeding, together with legal intorest the date of its
withdrawal, If the tndertaking is execgtid by an. admitted
sirety insurer, the undertalng shall be |in the “aitount by
which the total amount to be withdrawn, éxeceds the smpunt
originally deposited. 1f excented by two|or more suffielent
sureties approved by the court, the nud taking shall be in
doubié such amound, .

{b} If there are two or mere spplicants) the applicants, in
lien of filing separate wudertakings, way j intly file a gingle
undertaking in the amount reguived by subdi

{e) The plaintii® may waive the “ander
this section or may eoisent to an nndertaking
the amount stated by this section, '

(d) 1f the undertaking is executed by admitted surety

o insorer, the applicant filing the wndertakin) may revover the
O premium paid for the undertaking, bhut not to exveed two per-
eent of the face valuead the undertaking, as a part of the re-

coverable cosis in the eminent domain procesgling,

ing required by
that is loss than

Camment. Section 1268.06 is the| same in substance -as
subdivieion (b) of Code of Civil Protedure Section 1243.7.
Withdrawal by one or more defendants|of an amount in excess
of the original deposit is posaible if the deposit has been

increased as provided for by Section|1268.02.




O

1268.07. Withdrawal waives all defenses except claim to
greater cqnmensa‘aion

1268.07. 1f any portion of the mopey deposited pursnant to
this chapter is withdeawn, e ro(eei:-)xf. of any sueh money shall
senstitnte a waiver by operation of Jaw ef all elaims aand
defenses ju faver of the porsons recciving sueh payment except
a elaim for grester vompensation. Apy amonunt so paid 'to any
party shall b credited upon the judgment in the ‘eminent
domain proeesding. - o

Coampent. Seciion 1268.07 restates the s'&stance of

sub@ivision (g) of Code of Civil Procedure Sebtion 1243.7.

- ‘ - .
In addition to waiving clsims and |defenses otier then the

_claim to greater corpensation, wifhdrawal »f the deposit -

also entitles the plaintiff to an|order for iiosaés'”éiqn. See
Section 1269.06. Cf. Deople v. Quiderrez, 207 Call App.2d
759, 2u Cal. Rpte. THl {1962).




1268.08. Repayment of amount of excess withdrawal

1268.08,  Any amount withdrawa by o arty in execss of the
amount to wheh he is entitied as Ginally determined in the
eminent domaii proeceding shalt be peid 1o the parvty cotitled
to such amotat, togethir with tegul interest from the date of
sty withdrawal. The vourt in which the erninent domain pro.
ceedhrr s pendine shali enter Judgment| aceorlingly. If the
judument is not paid within 30 idays aftef its entry, the court
fay, on motion, dnter judgmeit against [Lhe suvetics, if any,
for mich amonuit and infevest.

'Y

Comment. Section 1268,08 restptes ithe substance of

subdivision (h) of Code of Civil Procedure Section 1243.7.




O 1268,09, Amount of deposit or withdrawal insdmissible in evidence
1268.09, - Reither the amount deposgited nor any eamount ‘with-
drawn pursuent to this chapter shall be|given in evidence or
‘referred to in the trial of the issue of compensation.
o reference shall be mede in the [trial of the issus of
compensation to the :t‘#ct that a party has or has hot offered
evidence or any pax;‘hieula.r evidénce in co{nnectinnrwith a deposit

or withdrﬂnl pursuanf to this chapter,

Comment, Saction 1353.09 restates the substance of subdivision (e)
of Code‘ of Civil Procedure Bection 1243.5, |The second sentence of Section
1268_.09 is new, The principal purpose of the new ﬁentence is to preélude
impeachment of a witness at the irial by refersnce to evidence given in
O conneotion with proceedings to determine or rede’temlne probable just
compensation {Sections 1268;-.01 and 1268.02) |or to withdraw any smount

d.epbaited as probable compensation (Bection|1268,05).




1268,10. Deposit in State Treasury lunless otherwise required

1268.10.  (a) Wheit money s deposited as provided in this
chapter, the court shall order the money to be deposited in the
Qtate Treasury or, npu written reguest of the plaintiff filed

. with the deposit, in the connty treasury ¥ money is deposited
in the State Treasury pursuant to t is section, it shall be
held, invested, deposited, and disbursed in the manner spoei-
fied in Article 9 (vommsencing with Section 16425) of Chupier
2 of Part 2 of Division 4 of Title 2 of the Qevernment Cade,
and interest earned or other increment dorived from its invest- .
ment. shall be apportioned and disbursad in'the mauner speci-
fid in that article.

{b) As between the parties to the provesding, money -de-
posited pursuant to thisthapter shall rémain at the risk of the

plaintiff until paid or made payable to the defendant by order
of the eonrt. . .

Comment. Subdiviaion (a) of Sectiom 1268.10 is the
same in substance a8 Code of Civil Procedure Section 1243.6.
Subdivision (b} iz based on the firé‘a two sentences of

.subdivision (h) of Code of Civil Procedure Section 1254.

337~
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1269.01, Possession by public entity for right of way or
reservoir ’ -

1269.01. {(a) Ip any proceeding in eminent domain brounght i
by the State, or a county, or a municipal corporation,
or meumpoli tan water distriet, nunicipal ubility
district, municipal water district, drainage, irrigation,
levee, reclamation or water conservation.districi, or
sinilar public corporation,
fio acquire (1] any right of way or (2) lands to be used for
reservoir purposes, the plnmt:ff may take poesession of the
property or property interest in accordance with this seetion.
{b) At any time after filing the complaint and prior to entry
of judgnient, the plaintif may apply ex parte the court for
an order for poasession.. Buch’ applwatmn 56 .may be made
after entry of judgment if that jud g
vacated, or set agide and do other ju gmant has been entered.
The eourt shall authorite the plaintiff 1o take possession of the
property if the court detarmines that the plaintjff:
(1) Isentitled to take. the property by eminent domain ; and
{2) Has prah&ble:ﬂu;t eompensation in accordance

Section 1268/01).

(e} "The order for 'shall:
{1) Recite that it has been made under thi
Article 1, Section 14 of the Constitution of Caj
(2) Describe the proparty and the estate of
aequired, which deseription may be by referehice to the eom-

plaint.
. {8) State the purpose of the condemnation, o
(4) State the amonnt deposited as probable just eotnpensa-
O tion I&?ccordanee mth Chapter 1 {ecommeneing with Beaﬁon
1288

(5) State the date after which the plaintiff i authommd to
take possession of thé property. Unless the plaintiff “veqiiests
a later dats, such dafe shall be the sarliest|date on which
the plaintiff would be entitled to take possession of the prop-
erty if serviee were made under Section 1269 04 on the day the
order is made.




§ 1269.01
Comment. This chapter provides for orders for possession prior
to judgment, and supersedes Code of Civil Procedure Sections 1243.4 and
1243.5, Orders for possession subsequent to Jjudgment are governed by
Chapter 3 {cormencing with Section 1279.1).
" Bubdivielon {a) of Section 1269.,01 restates the subatance of Code
of Civil Procedure Section 12hk3.L.
Subdivision (b) restates the substance of subdivigion (a) and-a-
portion of subdivision {b) of Codé of Oivil|Frocedure Section 12L3.5.
The ex parte procedure for obtaining the order for possession is a
continua.tion of existing law.
Subdivision (c) is the same in substande ag Code of Civil Procedure
O Section 1243.5(b), except thet the requirement that the order recite its
authority has been added.
With respect to the appellate relief availesble as to orders for

possession, see the Comment to Section 1269,03,




1260.08. Possession in other cgses

r

126902, (a) In amy proceeding in eminent domain
brought by or on behalf of any pu ie entity, public utility, &or

" eomimon carrier mmdmmiineanseinineg , to acquire
property or pfoperty interest, the plaintif may obiain an
order for possession of the property| or property interest in’ g

accordance with this section. ,

(b} At any time after filing the complaint and prior to
the enlry of judzment, the plqintiﬁ AT appﬁytothe coutt for
an order for possession. Such applicstion ales may be mede
after entry of judgment if that judgment has been reversed,
vacated, or set gaide and no other judgment has besn emtered.
The application chall be made by noticed motion, and the noties
of motion shall be served in the sam¢ memner s an order for
poseession is sepwed under Section 1309.04.

(¢) On henring- of the motion, the oot
relevant evidedige, incloding the sehegu’s
for execution of the public m A

the proj pith respect te Such S0RECE
Eroeh o

! the{mﬁﬂ ¥ if $he court Astermin:
d:( ) The plaintiff i entitled to &

C (2) "The need of the plaintift for gossession of the peoperty
outweighs any hardship the o occnpant of the property
will suffer if poksension is take -

(3) The plaintill has ,g"."t compénsation

in aseo

d) The date after which the pl ntift is a,gthorwe{l 1o take

@ 6neo£ the property shell no:Lbe_less than 30 daye iﬂ;r .
the making of the order and may be jany later :da.ﬁe specified by

the plaintifl.
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Comment, Section 1269, 02 is new,

u'bdivig;on !a.). Sec¢tion 1269.01 provi

,]migment if the ta.king ig for right of way ¢

§ 1269.02

des for possession prior to

r raeservolr purposes. Section

1269.92 provides for possession prior to judgment--whatever the purpose

of the aequisition--if the proceeding is brg
utility, or common carrier, Section 1269.01

mutually exeluaive,

the plaintiff may elect the.section under wh

to judgment.

Subdivisions (b) and (e).

ught by a publie entity, public

and this sectlon are not

In a proceeding falliing within either of the sections,

ich to obtein possession prior

Bubdivisions {b) and {¢) are patterned

after pravisione 1n other gtates which provi{de for obtainins possession

‘prior to judgment by noticed motion procedune

e and which require the plaintiff

to show a need for such possession, BSee,

47, § 2.1; Dept. of

77;?;

o:f., TLL. FEV. SPAT, 195;7, ch.

1qr Co., 13 M. 28 537, 150

N.E.2d 12k (1958) .

motion in keeping with motion practice genermlly.

’.I.‘hese subdivisipns pro

for &etermi.natim of the




1269.03. Appeals from orders for posse

aslon

1269.03.

(a) An order granting or denying an application for

an order for possession under Section 1269.01 is not appealable.

(b) Any aggrieved party may appeal from an order granting or

denying an application for sn order for| possession made pursuant to

Section 1269.02:. The appeal does not stay an order for possassion

made under Section 1269,02; but the trinl or appellate court may, in

its discretion, stay such order pend
other period or periods as to it may
Coment. Section 1269.03 is new.

Judicial decisions have held that en

parte order authorizing or denying poesessio

prohibition,or certiorari are the appropria
Costa Benitary Dists ¥, Superior Cowrd, 34

Weiler v Superior Coury, 188 Cali 729, 207
Court, 208 Cal. 'App.2& 659, 25 Cal. Rptr.

Madre v: Superior Court, 191 Cals App.2d 587, 12 Cel. Bptr. 8% (1961).

an ex ps.rte- order for poases-aion following
order, San Francisco T.Inified School Dist
668, 267 P.2d 3hg (1954); __gg;gg,kutharitx

review on appeal or for such

prior to Jjudgment, Mandamus,
remedies. See Uspbral Contre
1,24 845, 215 E.24 462 (1950),
Pac, 247 {1922); Bkate v. Buperior

3 (1962)} City of Sisrra

try of judgment is an appealsble

_Hong Mow, 123 Cal. App.2d

rs_Forbes, 47 Cal.s App.2d 358,

117 P.2d 722 (19%1). These rules sre cont

d in connection with orders

moade under Section 1269,01 or Chapter 3 of this title.

Subdivision (b) distinguishes between

Section 1269,01 and those made on notlced B

As to the latter an appeal by either party is authorized.

e ex parte orders mede under

tion under Section 1269.02
Buch authorization

does not imply that, in any partlcular proceeding, an appeal is a sufficient

remedy to preclude mendamus, prohibition or

see 3 CAL, LAW REVISTON COMM'N, REP., REC, & STUDIES, Recommendation and

However,, -

other writ procedure. In gemeral,




C

1269.04%, Service of the order for

possession

unless the person on whom serviee is to be

126904, (a4} As used in this section, '‘record owner™

means hoth (1)} the person in whom the
appears to be vested by doly recorded de
ments and (2} the person, if any, who b
property under n daly recorded lease or ag

{(b) At least 30 days prior to the tim
pursnnnt to an order for possession obtaj
chapter, the pleintidf shal)l serve a copy
record owner of the property and on ¢
If the order was obidined under Scetion 1!
vourt may, for good canse shown on
shorten the timne spaeified in this subdivisi
less than three days,

(e} Service of the arder shall be made

appeared in the proceeding or heen served
proceeding, 1f the pérson bay appeared or
sumpans, service of tha order Tor posse
mail npon sueh person and his aftorney of

(1) M & persun requirved to be personsl
of the state, or has depavted from the stah
ditigenee be found within the state, the pl
guch personal service, sand a eopy of the oy
certified mail  addressed to sach person
address,

{¢) The eourt may, for good causc sho
estion, authorize the plaintifl to take paus

without eerving a ropy of the order. for
record owner not seeupying the property.

cwal title to the fee
eds or other insgtru-
: an interest in the
ment of purchase,
posseasion is taken
ed pursaant to this
f the order on the
: occupants, if any.
0.01 or 1289.08, the
parte application,
h to & period of not

by personal service
¢ has previensly
ith summaons in the
en servid with the

¥ kerved resides out
or cannot with due
utift may, in Yien of
rder by registered or
at his last known

on ex parte appli.
sion of the property

b possession nipon a

{f} A single service upon or mailing 14 obe of several per-

sons baving & common business or resido
clent.

nee address is suffi-




§ 1269.04

Coment. Section 1269.04 is the fere in cubstance ss Code cf €4vil -
Procedure Section 1243,5(c), except the period of notice has been
@nt that an affidavit be

increaged from 20 to 30 days. The reqils
filed concerning service by mail bas t};ﬁn g ted, Subdivision (f)
is a clarification of s sentence in the ﬂ.r t paragraph of Section 1243.5(::).
The tern "address” refers to a Sinsle residantial wnit or place of business,
rather than to several such units or ix!;a_ces that nay happen to have the

same street or poste-offios "cddress." For example, each apartment is
regarded as having a separate address although the entire spartment house

nay have a single street nddress,

B %‘“W;‘ Vit -

e i

e i
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|
1269.05. Deposit and possession on motion of certain defendants

ludes
1269.05. {a) If the property to be takerr:’-sa dwelling eon-
taining not more than two residential units and the dwelling or
one of its units is oceupied as his residence by a defendant, and
if the plainti® has not deposited probable just compensation’
in accordance with Chapter 1 {ecommencing with Section
1268.01), such defendant may move [the conrt for an order

determining the amount of such compensation for the
dwelling and so much of the land upem which it is
constructed as mey be required for its convenient
use and occupation. The motlon shall be heard and
determined in the same manner as a motion made to
nodify an existing deposit wnder Section 1268.02.
(b} The court shall Make and enter its oider
determining the amount of such probable Just comp-

ensation. | 1f the depostt is not
made within 20 days after the date| of the order, the com-
pensation awarded in the proceeding to the moving party-sball -
draw legal interest from the 21st dgy after the date of the
order. i : ; .
(e¢) If the proceeding is abandonpd by the plaintiff, the
amount of sush, interest may be recoyered as oosts jn the pro-
coeding in the manner provided for the recovery of othes costa
..and disbursements on abandonment, If, in the proceeding, the
" bourt or & jury verdict eventually determiries tlie sompensation -
that would have been awarded to the moving party, then sueh
interest shall be somputed on the amaunt of such award. If no .
such determination is ever made, then such interest shall be
-computed on the amount of probable just mﬁensation as de-
termined on the motion. The moving pat 1 be entitled to
the full amount of such interest without offset for remts or
other income received by him or the value of his coptinued
posesssion of the property.
#b The filing of a motion pursuant to this section consii-
tutes a waiver by operation of law,| conditioned hpoh subse.
quent deposit by the plaintiff of the pmount determinad to be
probiable just'eompensation, of all elagms and defenses . Faver
of the moving party except his claim ffor greater eompensation.




O

Corment, Section 1269.05 is new,

the depositing of probable Just compensation

with Section 1268,01) or the taking of possession pursuant to this chepter

is optional with the plaintiff, If a deposi*: is not made and possession
|

1s not taken, e defendant is not entitled to

final judgment,
must be issued and sold to pay the award, pe

Code of Clvll Procedure Sec

one year after final judgment, Code of ©f

This section is intended to roke avalleab
which probeble just compensation may be deterw

drawn within a brief period after the begimn
Gmble provision appiicabla to all «
the plaintiff to deposit the amount detewmt
interest on the eventual award begins to ace

abandoned or dismissed,

by the court to be probsble just corpensation

would not begin to accrue until entry of ;J\ldTnen .

Procedure Section 1255.%{a}. Interest ceases
section upon the date of the deposit.

1255p(a)(2).

Making of a deposit under this section emtitles the plaimtiff to obtain

an order for possession upon vacation of the

deposit. BSee Section 1269,06,

The reference in subdivision (a) to the amount of land "required for
the convenient use and occupation"” of the dv]:].ing is taken fram 8ection |

1183,1 of the Code of Civil Procedure which

The limitatien precludes application of this

and owned in camon w:H;h the dwelling, but umecessary to the comyenient

N at ﬁtne mlling

Except as provided in this section,

ent damain proceedings, sge
Althoug

the interest is comg

See Code of Civil Pracedure Saction

§ 1269,05

pursuant to Chepter 1 {commencing

be paid until 30 days after

ions 1251 and 1268, If bonds

mant need not be made until

Procedure Section 1251, !

le to hopeowners a procedure by

ied, deposited and with-

ng of tha proceeding, -;E‘or a

i

this section doea not .require

d, if no depohit is made,
a¢ I the proceeding 1s
wted on the ampunt determined
+ Tais sectioy apart, interest 1
See Code of Civil E
on any @mt deposited under this

TV

property or withdrawel of the

ala with mechanic's liens,.
section to land being taken




O

1269.06. %t of plaintif?f i

to take possession after
y or withdrawal of deposit

vacetion of properti

1269.06.
ecompensation pursuant to Chapter 1
1268.01 :
W

‘ s:'{ﬂh e deposit was made may be
1269.05 oF
+his chagher,

possesaion
(1) Vacates the property; or

(b) The plaintif may apply ex

order for possession, The eourt sha]é authorize the

take possession of the property if th

plaintiff has deposited probable just

Chapter 1 {commeneing with i

of the defendants entitied to possessi
{1) Vacated the property; or

Bectign 1268.01

() If the plaintiff has deposited probable just

(commencing with Seetion

en in aseordance with

thiz section at any time after each of the defendants entitled to

{2) Withdeaws any portion of the deposit.

parte to the court for an
plaintiff to
eogrt determines that tha

compensation pursuant to

nd that eaech

possession of the property or property interest Tor '

n have:

(2} Withdrawn any portion of the deposit.

{e) The order for possession shall

{1) Recite that it has beén made finder this section.
(2) Describe the property and the estate or interest to be

acquired, which deseription may be by reference to the eom-

plaint.

ession of the property. Unless t
date, such date shall be the earliest

(3) State the date after which plaintiff is authorized to take

e plaintiff requests a later
Qate on which the plaintiff

wonld be entitlad to take possession of the property if service
were made under Section 1263.04 on the day the order iz made.




§ 1269.06
Comment.. Section 1269.06 is new. Chapter L (commencing with Section
1268.01) permits the plaintiff %> deposii pribable just czrpensation whether or
not it sbtaine on order .for possession, Seption 1269.05 requires the plaintiff

t5 deposit probable just ceripensation in certain cases to preclude the accrual
of interest..

This secticn pokes spplicable to withdpawal of -a deposit made prior
to judgment the analogous rule that epplies when a deposit made after
Judgment is withdrawm. gg,_' Paople vr._GQtig'g_r_gg,_:-EOT Cal. App.2d 759,
2 Cal. Rptr, 78l (1962).. Tt also permits fthe plaintiff to obtain
possession of the property after it has been vacated by all t_heg persons
who are entitled to possession. Service of) the order for possession
is required by éection 126,04, The timel limits for service of the

order for possession on the record owner and occupants are the same as

for an order for possession under Section 1265.0i.




1269.07.

Taking possession does

not waive right of sppeal

126507,

The plabdiff doos net abandon

or waive the right
to appeal from the judgwent o the propesding orfreqnues 9

n new trial by taking pussesion of the pr

this chaptier.

Dperly pursuant to




§ 1269.07

Comment, ‘Section 1269.07 is the same in substance as Cade of Civil

Procedure Section 12&3.5&). The language has been changed to preclude

implied waiver of appeal or right to new trial by taking possession pursuant

to any order obtained under this chapter, in¢luding orders under Sections

1269.01, 1269.02, and-1269.05,

Under Section 1268.07, the

defendant also retains his i-ight to appeal or +to requeét a néw-:tﬁa]_ upon

the 1ssue of compensation even though he withdraws the deposit made by

the plaintiff, However, such withdrawal doss waive all claims and

defenses other than the claim to compehsafian.




Crarmus 3.
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1270,0), Deposit afier judgment !

127001, (a) [f the phintill is nof in possession of the
property fo be tuken, the platntiff may, at| any time after
entry of judgment, deposit. for the dofendants the amount of
the judgment together with the iuterest then [dae thereon, but
a deposit may uot be made muder this section after the udy-
ment. entered has been veversed, vacated, or poet aside and no
other judgment has been entered.

(b)Y Upon making the deposit, the plaintilf shall serve a notiee
that the deposit hax been made on all of the otper parties to the
proceeding <determined by e jodguient to have an inferest k
in the money deposited Thereon, Serviee of the notice shall be
made in the manner provided in Seetion 127004 for the service
of an order for possession, Serviee of an order for pussession
ander Scetion 127000 by safficient complinnge with thix sob-
division.




O

§ 1270.01

Cament. This chapter relates to degosits that nay be made and orders

for possession that may be obtained after lentry of the "interlocutory

Judgment” in condermation. The procedured
the pendency of an appeal from the jul gment

aside the judgment. However, after the "interlocutory judgment” has been

of the chapter apply notwithstanding

or a motion to vacate or set

reversed, vacated, or set aside, deposit and possession procedures are

governed by Chapter 1 (c:ﬁmncing with Sect

ion 1268.01) and Chapter 2

{camencing with Section 1269.01), rather than this chapter. See Sections

1268.01 and 1269,01. he chapter supersedes Code of Civil Procedure

Section 1254 and eliminates whatever distinction there may heve been

between deposits made under Section 1252 and Sectlon 125%. Under this

cha.ptér, there is dbut one uniform post-judpment deposit procedure. As

to the distinction between the "judgment" and the "final Jadgment" in

eminent domain proceedings, see Code of Ciwil Procedure Seetion 126k4.7 and

Bellflower Citz School Distc Va M’ 52

Subdivision (a) is similar to subdivih

Procedure Section 125k, Howaver, the depd
the emount of the judgment and accrued inte
additional sum to secure payment of further
contained in Section 1270.0L, In addition|
this section without regard t> an order for

encompasses the deposit procedures >f both

Cal.2d 278, 339 P.2d 848 {1959).
ion (a) of Code of Civil

81t required here is merely
rest. The provision for an
caxpensation and costs is

the deposit may be made under
possessisn, This sectisn thus

SBections 1252 and 1254,

Subdivision (b) is new. In requiring [that notice of the deposit be

given, it parallels Section 1268.03 which requires that motice of a

pre-Judgment deposit be sent to the partieq

property for which the deposit is made. Under Section 1254, the defendant ..

received notice that the deposit had been made only when served with an

order for possession,

~B1-

having an interest in the




1270.02. Order Tor possession |

127062, 15 the judmment determines that the plaintiff is
entithead fo tike the property and the pleintilf has made the
deposit provided in Nection 1970.01, th “onrt, upah ex parte
apphication of the plaintilf, shall antMorize the plaintifi’ to
take passession ol the property pending conclusion of the
Yitigation. The court’s seder <hall state] the date after whieh
the plaintiff is authorized to tukie posselsion of the [roperty.
Hrbess the plaiotifl rvequovts » later dape, sneh date shall be
T dzys ulter the date the order 1s made,

Comment. Section 1270.02 restates the substance of a

portion of subdivision {b) of Code of Civil Procedure Section
1254,

O

-82.




1270.03. Service of order

ST0.08, AL deast 16 Wdoss prier to the dafe possession is
te be taken, the plaivtitl shall serve it dopy of the ovder for
possession npen the defendunts and their attarnoys, either per-
sonally or hy il A single service npap oF matling to one of
several porsons havitg a common bitsiness or cesidence address
1s suffieient.

Comment.  Section 1270.03 s the same in substance as
subdivisio~ (¢; .U Code of Clvil [Procedure Section 1254, wWith

C‘. respect to the last sentence, see the Comment to Section 1269.0k,




()

1269:04. Increase or decreasei in amount of deposit
T “—

1270.04. - At any time after the plaintiff has made a deposit
upen the judgment purssant to this chapter, the court may,
upon motion of any defendunt, order the plaintiff to depuosit
such additional amount as the conrt|determines to be nocessary
o sepure payment of any furthor eonpeasation, costs, or
interést that may be recovered in fthe procesding, After -the
mwakivg of such an order, the court way, on motion of any
party, order an increase or a deprease in such additional
amonnt,

-8h-




§ 1270.04
Comment, Section 1270.04 supersedes subdivision (d) of Code of Civil

Procedure Section 1254, For the parallel provision permitting incresse
or decrease in a deposit made prior to entry of Judgment, see Section
1268,02,

Decisions under Section 14 of Article I of the California Constitution
and Code of IlCivil Procedure Sectlon 1254 have held thet, where the plaintiff i
has takeh possession ‘Eiror;_t.o Judgment, Judgment 4s entered for an
amount in excess of the amount deposited, the defendant is entitled to have

the deposit increased to the smount of the Judgment, See, GoH, Deacon Inv,
Cos v. Superier Court, 220 Cal. 392, 31 P.2d 372 {1934). That rule is
continued in existence, but the motion to obtain the increase is eppropriately

made under Section 1268,02, rather than unddr this section.
The additional amount referred to in this sectiom iz the amount deter-
mined by the court to be necessary, in addiflion to the amount of the Judgment.,
to secure peyment of any further comﬁensa.tlo(n, cogts, or Interest that may |
be recovered in the proceeding. See People v. Loop, 161 Cal. App.2d L66,

326 P.2d 902 {1958)3 City of Los Angeles v, Oliver, 110 Cal. App.
248, 20k Pac,’ -?65 {1930). .Depoait of the amownt of the judgment itself
is required:by Sections 1270.01 and 1270.02.
Code §f Civil Procedure Section 1254 was construed to make the
amount, if any, to ‘Be deposited 1n addition to the judament to be

discretionary with the trial court. Orange County Water Dist, v. Bepnett,

156 Cal. App.2d 745, 320 P.2d 536 (1958). 'This construction is continued
under this section.




1270.05, Withdrawal of deposit i ey,
i -

1270.05.  {a) Subjeet o subdi\'iﬂi(r?x (¢}, auy defendant for
whom an gmount has heen depesited wpon the judgment, or
any defendant determined by the jullgment fo be eutitled o
an amount deposited prior to entry pf that judgment, is en-
titled to demand and roveive the anount to which he is entiticd
under the judgment upon obflaining an order from the court
pon application by such defendiynt, fhe conrt shall order that

sueh money be paid to him npou hiv filing (1) a sutisfaelion of
the judgment ox {2} a receint for money aml an abandon-
ment of all daims and defenses exqpt bis claim to preater
compensation, k
(b} Upen objection to such wi vl made by auy party
to the proveeding, the court, in iix dserction, may requise the
defendaut to file sn aundertaking in the manner and upon the
conditions specified in Seetions 126305 and 1268.06 for with- i
drawal of & deposit prior to judgieew 1
{e) Application Tor withdrawal sfter entry of judguent !
shall be made under the provisions of Section 1268.04 It the 3
judgment has been voversed, vasated) or set aside and no other 3
judgment has been enterad.
E
E




| § 1270.05
oJument. Section 1270.5 is based on sibdivision (f) of Code of Civil

O Procedure Section 1254. For the parallel provisions for withdrawal of

a deposit prior to judgment, see Sections 1268.05 and 1268.05.

Decisions under Section 14 of Article I of the Californis Constitution

and Code of Civll Procedure Section 1254 hell -

—

d that, where a deposit was
mede to obtain possession prior to judgment,|the defendant was nonetheless

entitled to proceed under the provisions of this the entry

- of juigment. People v, Dittmer, 193 Cal. Apps2d 681, 14 Cal: Rptr: 560

(1961). See also People v. Nelder, 55 Cal.2d 832, 36l P.2d 916 (1961)-

compare @,H, Deacon Inv, Cos Ve . yvici. Court, 325 wali 392, 31 P.2d
372 (1934)(practice_before any provision existéd fox-'withglrawal of &

deposit made before judgment), The language of tnis section has been

changed to incorporate this construction. e section also has been

changed to permit the court to require secuzlty as a condition to with-
C drawal in appropriate casess
Code of Civil Procedure Section 1254 was construed to permit the »i
defendant to withdrav any amount paid into court upon the judgment,
whether or not the plaintiff applied for or lobtained an crder

for possessicn,. People Te m 207 Coly 22p.23 759,
€h Cal.. Wotr. 761 {1962).. That constriction is continued in

effect,. . Inferentially, Szction 1254 pernitted withdrowal only of the .

amount deposited ' upon the judgment and not [the edditional smounmt, if

any, deposited as security, See Pecple v. Ioop, 161 Cal. App.2d k66,
326 P.2d 902 (1958).. That construction alsg ia continued in effect.

The reredy >f a party entitled to sn anount upon a judgmemnt where
that anount has been withdrawn prior to judgment by another party is set

forth in Section 1268.08,.

O

-87-




1270.06. FEepayment of amount o7 excess withdrawal

197006, When money is witiidrawn parsuant to this ehap-
ter, any amount withdrawn by a persa 10 eXeuss of the amount
to which he is entitled as finally |determined in the proceeding
shall be paid withont interest to the plaintiff or other party
entitled thercto, and the court phall enter the judgment ac-
eordingly. :

Comment,  Section 1270,05 is the same in substance
as subdivision (g) of Code [of Civil Procedure Section
1254, |




1270.07. Taking possession does|not waive right of appeal

1270.07.  The plaintilf does uot abandon or wajve the right i

to appeal from the judgnient or request 4 new trial by deposit- i

ing the amount of the Judgment or taking possession pursuant ;-

to this chapter, 3
i f

ot
i
El
B
i
W




§ 1270.07

Comment. Section 1270.07 -is the gane in sutstance as swbdivision (e)
of Code of Civil Procedure Section 1254, Under the provisions of Section
1270.05, the defendant may also retain his rmight to appesl or request a new
trial upon the issue of compensation only even though he Withdraws the
deposit., This may be accomplilshed by filing a receipt and waiver of sll

claims and defenses except the claim to greater compensé.ﬂsn. cf. ‘ngg, 1e

v. Gutierrez, 207 Cal. App.2d 759, 2l Cal. Hptr. 781-(196é).




1270.08. Deposit in State Treasury unless stherwise reguired

1270.08.° Money tepusitied as providal in this chapter shall
be: deposited in aecordimee with Seetforr 136314 and the provi-
siong of that section ure applicable fo the money so deposited.

Coamment, Szction 1270.08,
Section 1268.10, supersedes the

subdivision (h) of Code of Civil

Which incorporates by refereppe
rirst three sentences of

Procedure Sectiom 1254.




Sec. 16, Artiele 9 (commencinge
adderd to Chapter 2 of Part 2 of Div
Guavernment Ugde, 10 read :

Article 8. Condemnation ]

with Section 16425) is
isiun 4 of Title 2 of the

Jepesits Fund




C

16425,  Condemnation Deposits Fun{d

16425, The Condemnation Deposits Fund in the Sgaute
Treasury 1 continned in existeie, The fund counsists of all
moiiey deposited in the State Treasury nnder Title 7.1 {com- .
meneing with Heetion 1268.01) of Part 3 of the Code of Civil

Procedure and ail juterest earned or|other inerement derived |
from its investment. The State Treasurer shall receive all
such moneys, duly reecipt for, and safely keep the same in the
fund, and for anch duty he ix liable uppn his official bond,

Comment. Sections 16825-16427 restate the substance of

a portion of subdivision {h) and a1l >f subdivisions (i) and

(3) of Section 1254 of the Code of Civil Procedure.




S

16426, Investment of fund

16426, {a) Money in the Condemnati
be invested and veinvesied in any seen
tion 16430 of the Government Code or
provided in Chapter 4 (commeneing ¥
Part 2 of Divisien 4 of Title 2 of the G

(k) The 1ooled Money Invesiment
at least onee a menth the amount of
find for investment in gecuriiiea or de
aid the type of investment or deposi
the investment or deposit program that funds will he avail-
able for the immediate payment of court order or de-
erec. Immediately after such desigvaticn the State Treasurer
shall invest or make deposity in bark geconnis in accordance
with the desimnations. For the purpeses of this subdivisicn, &
written determinution sicned by a majority of the members
of the Pooled Monay Tnvestment Board shall be deemed to be
the determination of the board. Members may anthorize depu-
ties to act for them for the purpose of meking determinations
under this section.

n Doposits Fund may
itics deseribed in See-
deposited in banks as
ith Section 16500} of
ernment Code.

and shall so srrrange

Cooment, See the Comment to [Secilon 16425.




16427. Apportiomment and disbursement of fund
I

and maling delivery of honds or otho

16427. Interest earned and othqf i
investments or deposits made pursian
deposit of meney in the Siate Treasn
in the Condemmation Depasits Fand.
therefrom expenses incurred by ‘the Sta

srement derived from
to ithis article, affer
¥, shall be deposited
After first deglueting
Treasurer in taking
securities ynder thig
article, the Btate Contraller shall apportion as of June 30th
and December 31st of each year ihe rehainder of sneh inter-
est carned or ineroment derived and denosited in the fund

“during the six ealendar months ending with such dates. There

shall be apportioned and paid to eagh plaintiff haying o de-
posit in the fund during the six-month| period for which an
apportionment. is made, an amouut dirdetly proportionate to
the total deposits in the fund and the lehgth of time sueh de-
posits remained therein. The State Tromsjiver shall pav out; the
moncy depasited by a plaintiff in sueh Lmanner and at; yuch
times as the conrt or a jadge thereof may, by order or decree,
direct. : : -

Comment . Sée the Comment to #ection 16k25,




|
Sre. 17, Seetion 38080 of  the fovprnment  Code s
amended to read : i

38000, The right fe compennation on >
Hhe datn of fhe wedor appeiding sofereen ar the

the erone for fuink: The artinl walne of the properts b that

tiken and the banis of dmmaiees o propert;
jurionddy sffeetad: datc of valualion in
this eriicle sholl he delerminerd $n accors
12498 of the Code of Civil Procedure.

evmpensation is ascerigined by referecs

to this article, the dale of the filing of thewr report with 1the
court shall be deemed the dote of trial for|the purpote of de.
termining the date of valuation.

EITHTRE N

Comment., This section of the Pakk and Playgroung Act of :

19609 . V{GWenment Code Sections 38000-36213) was enagfted in

1913 (Stats. 1913, Ch. 246, p. 417, § 3). It has mot been
C amended previously to conform to the various changes that have
; been made over the years in the Codel of Civil Procedure. The
section is amended to conform, as near as may,be, to the Code

of Civil Procedure. See new Code of| Civil Procedure Section | I

1240m
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Ssc. I8 Section 386 of the Goverimment Code is emeded
to.read ; '

38091, Improvements placed upen the |property after
W«ﬂﬁgpu#ﬂwmﬂmaﬁpmgvaiﬂwwme{m-
tention bhe service of sumtens shall not be [inctuded in the )

assessment of compensation or damages.

B ek b TR R R




Cf | § 38091

Copment. This section of the Parks and Playgrounds Act of 1909_
(Govermment Code Ssctions 38000-38213).was gnacted in 1913 (ftats. 1913,
Ch. 2k6, p. 417, § 3). With respect to the construction of this section and

related sections, see City of Los Angeles vi Glassell, 203 Cal. kb, 262

C Pac. 1084 (1928). The section is amended.tg conform to Code of Civil

Procedure Section 1249.1 which provides tho} irprovenents placed upon the
property after the service of summons shall not be included in the

assessment of compensation of damages,




Ske. 19, Scetion 4203 of the Streets
is amended to read :

and MHighways Q‘ﬂ)“

4203, For the prrpose of aveoring the compenpation
wmwmm&emmmmmﬁ

mmmm%hemmﬂ-vrhewglﬁm
s shadl be deemed o hive aeeruod ot
i of the mokion t0 seb Hhe gotien for

ok At Hher getinp
Mﬂeﬁ%dﬂwmmﬂmmeﬂimm
demages. ‘

basiy of

{eommencing with Section 4185) thro
with Seetion 4255) of this part shell
cordance with Seetion 12494 of the Code
In cases in which compensation ix ased
apposnted purswant to this chapter, the
their report swith the court shall be deew

h 10 f COMIACRETNG
e determined sn ae-
of Civil Proncdure.
rinined by referees
dale of the fiting of
ved the date of trial

The date of valuation n pmoeeding% under Chapters 7

for the purpose of determining the dotel of valuation.

Cament, This sectlon of the Sireet Opening Act of 1903

(Streets and Highways Code Sections|h000-hili3) derives from an
enactment of 1909 (Stats. 1909, Ch.|S8:, p. 1038, § 5). The

section is intended o accord, as ngar as may be, with pmisions

of Code of Civil Procedure Section 1219a that specify tl! gate of

valuation for condammation proéee ings generaily. See w ] of Los

Angeles v. Oliver, 102 Cal. App. 299, 263 Pac. 298 (19®); City ofr

Los Angeles v. Morris, 74 Cal. App. 473, 2b1 Pac. 49 (1925). The
‘ .;:zection is amended Lo accord with Code of Civil Progedure Section

e

1249a. | . g
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S8pc. 20. Section 4204 of the Streets arid Highways

Code is amended to read:

4204, No improvements placed upon the
posed to be taken; subsequent to the dabe at
46 ecompensption end demages hne acerded; &
mons shall be included in the assessment of

- damages.

Comewent, This section of the Street
and Highways Code Sections L000-ki43) ie
Civil Procedure Section 1249.1 which proy

roperty pro-
ieh the sight
jce of sum-
pensation or

Opening Act of 1903 (Streets
anended to conform to Code of
rides that Improvements placed

upon the property afier the service of swmmions shall not be included in

the assessment of coampensation or demages.
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Senaie Constitutional Amendment No| A resolufion do
propese ip the people of the Biate o California an amend-
ment ¢ the Comstiiudion of the statd, by amending Section
14 of drisels 1 thereof, relating to eminent domain,

. . Resvlved by the Senate, the Assemb *concurring, That the
Legislature of the State of Californib at its 1967 Regular
Sension commmeneing on the Znd day of Junuary, 1967, two-
thirds of the mewbers elected to eaeh of the two houses of the

eegislature voting therefor, bereby pruposes to the people of
the State of Californin that the Constjtution of the siate be
amended by amending Section 14 of Artiele 1 thercof, to read:

- Bee. 4. (o) Ereept as provided tn subdivisions (L), (),
and (&) of this seiison: : :

{1} Private property shall not be taken er damaged for

- public use without just compensafion Heving first been made

to, or paid inte goust for, the owuer -

hfkm&mymmmu eorpaEion
BE B eaHBtY ox bhe Bitle or mabraPoalibir. winber distiiol; e
Hierpit Btikie disdrioty mnoipal wabke ;e
FRRtt Jevees Reolemiben v wabes 5 e

Rieestaibed by @ jury; andess 8 fusy b
mﬁi!ema&*umﬁﬁ#m%muh&ﬂh&%ﬂh«dbym
pestdot; thak e nhy Procoeditis in etnient domtain Beonaht
by the Btate: or 8 sounty o ﬂmﬂw ohPimentie: o

the aloreicl Stnte o ritieiprbite or &
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Fhe taling of private preperiy for &

stenm or slevirie power for lopwing or lumbor

(3) Subject lo the provisions of Section 3

fusi compensation shall be aasaseed n o oo
other civil cases and, unless o jury 43 1
teriined by & jury,

{h) Rubject to mebdivivion (d} of this
ceedivy in sminent domain brough! by the
cily, district, or other pubhic entely io acq
whether o fee or other inderest be snughi,

%a of Article X1I,
rt of record as in
ived, shall De de-

sertion, in & pro-
sigle or a counly,

ire any property,
the plainkiff may

toke possession of the properly or properby inlerest follow-

ing commencement of the proceeding and
jndgment if the property or praperty inten
iz (1} any right-of-way, or (2} lands ie be
PRRTPOSES.

grior to the fingl
st heirg acquired
used for résersoir

() Subicet o xnbidivision §4) af thiz sepdion, with praneet
ta any cacey nof eovered hy subdivision () of fhis section,

the Legislodure may specify and.- classify ¢

e enlites or poer-

sanx by sohich, the public prrposes for which, and the manner
tn and the tme al which, possession of eny| property 4 prop-
ety interest wmay Lo laken follmwing eommencement of the

©omeneyt ko deposited shall be avaslable imme

emiient domain proceeding and prior to
(A Before poscessinn of any peaperty

final judgment.
ar mroogrty e

terest ix faken tn an eminent domain proccetfing, just conpen-

sotian shall be wmade to the owncr or the
pasit <ueh wwound of money as the court oy

platntiff ghall de-
termines fo be the

nirobable just enmprisation to be made for the praperty or

property ifevest and any domage sncident

may be withidrawen in aecordance with sy

tn the taking. The
feately to the per-

h pracedure and

sl v persons the courd determines to be e-Ef-itlad thereto and

upon such security gs the Legisloture ma;

_prescribe.




§ 14
Corment. The effect of this amendment is zs follows:

Subdivision (a). The amendment makes no change in existing

1At

constitutional law respecting ‘public use,” “just compensation,""inverse
condemnation proceedings," "date of valuatioh,“ or the -general requirement

that property not be taken or damaged until compensation is made to or paid

into court for the owner., See People v. Chewalier, 52 Cal.2d 299, 340 P.2d
[

598 (1959),and City and County of San Franci?co v, Ross, Lb Cal.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan Viater Dist. v. Adams, 16 Cal.2d

676, 107 P.2d 618 (1940), and Sacremento etc. R.R. Co. V. Heilbrom, 156

Cal. %408, 104 Pac. 979 (1909){just compensat!ion); Bauer v, Ventura County,

45 cal.2d 276, 289 P.2d 1 {1955), and Rose VZIState of California, 19 Cal.2d

713, 123 P.2d 505 {1942)(inverse condemnation proceedings); Heilbron v.

Superior Court, 151 Cal. 271, 90 Pac. 706 (1907) and McCauley v. Weller,
12 Cal. 500 (1859)({pre-payment or deposit). | Section 14 has been held not teo
prescribe the date of valuation for propertﬁ taken by eminent domain

proceedings, nor to restrict the Legislaturé in fixing such date at any point

of the proceedings. See City of Pasadena v. Porter, 201 Cal. 381, 257 Pac.

526 (1927); Tehama County v. Brian, 68 Ca1.§57, 8 Pac. 673 {18685); City of

Los Angeles v, Oliver, 102 Cal. App. 299, 283 pac. 298 (1929). This is so

even in those cases in which the condemnor takes possession of the property

prior to judgment. See City of Los Angeles%v. Tower, 90 Cal. App.2d

869, 20k .24 395 (1549). This amendment mékes no change in these principles.
The second paragraph of this subdivisidn states the established judicial

construction of the deleted language requiring that "compensation shall be i

ascertained by a jury, unless a jury be waived, as in other civil cases in

a court of record, as shall be prescribed by law," See City of Los Angeles

"~

.
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§ 1h
v, Zeller, 176 Cal. 194, 167 Pac. 849 (1917). With respect to the
requirement that the power of eminent domain be exercised through judicial

proceedings, see Wilcox v, Engebretsen, 160 Cal. 268, 116 Pac. 750 {1911);

and Weber v. Board of Suprs. Sonta Clara Coy, 59 Cal. 265 (1881). Regarding

the assurance of trial by Jury in condemnation and inverse condemnation

proceedings, see Vallejo etec. R.R. Co. V. Réed Orchard Co., 169 Cal. 545,

147 Pac. 238 (1915), and Highland Realty CO.év, San Refae’, W6 Cal.2d 669,
298 P.2d 15 (1956) . |

The purpose of meking the second parag#aph "subject to the provisions
of Section 23a of Article XII" is to prevenf any implication that Section
238 is superseded by the readoption of this;sectian. Section 23a empowers
the Legislature to authorize the Public Utilities Commission to determine
the compensation to be made in takings of pliblic vtility property. Section

23a is limited in application to property thet is already devoted to a public

use. See 8,H. Chase Lumber Co. V. R,R, Cqm@ission, 212 Cal, 691, 300 Pac,
12 (1931). The procedure for determining just compensation adopted pursuant
to Section 23a (see Public Utillties Code Sgections 1401-1421) is not
exclusive and is an alternative to proceedihgs under Title 7 (comnencing
with Section 1237) of Part 3 of the Code of: Civil Procedure. Furtber,

in cases in which compensation is determin%d by the Public Utilities
Cammission, the procedures of the Code of C%vil Procedure other than those
for assessing compensation are avalleble toéthe parties. BSee Citizen's

Utilities Co. v. Superior Court, 59 Cal.2d 805, 3L Cal. Rptr. 316, 382 P.2d

356 (1963). This amendment makes no change: in these rules.

-106-
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§ 14

Subdivision (b). This subdivision restates the existing authorization

for the taking of immediate possession in right-of-way and reservoir CRBES,
except that the subdivision has been extended to include all govermmental
entities and agencies. The former 1anguage§included most, btut not all,
public entities, and created. serious questﬁons whether or not particulor

entities were included, See Central Contra Costa etc. Dist. v. Superior

Court, 3% Cal.2d 845, 215 P.2a 462 (1950).

Subdivision (e). This subdivision is new. It removes any dcubt

whether the ILegislature may authorize posse%sion prior to judgment in cases
other than those provided for by the amendments of 1918 (rights-of-way)and

1934 (reservoirs). See Steinhart v, Superibr Court, 137 Cal. 575, 70 Pac.

629 (1902). Compere Spring Valley Water Works v. Drinkhouse, 95 Cal. 220,

30 Pac, 218 (1892); Heilbron v. Superior Colirt, 151 Cal., 271, 90 Pac. 706

(1907). See alsc 3 CAL. LAV GEVISION COMMIN, REP., REC, & STUDIES, Recom=

mendetion and Study Relating to Taking Posséssion and Pagsage of Title in

Eminent Domain Proceedings, at B-1 (1961).

supdivision (d). This subdivisicn makés explicit the requirement that,

before possession or use of -‘property is taken, there be a deposit of the
probeble amount of compénsation tlet eventu;lly will be awarded in the
proceeding. The subdivision also adds a re@uirement, not heretofore impoeed
by this section, that the funds be availablé to the property owner, rether
than merely be deposited as security. Thé subdivision thus accords with
decisione of the Californie Supreme Court holding that, before property is

taken, compensation must be paid into ccurtgfor the owner. See Steinhart

v._Superior Court, 137 Cal. 575, 70 Pac. 629 {1902). The subdivision con-
templates that the amount to be deposited be determined by the court, rather

than by Jury, and in-accordance with such p#ocedure a8 may be provided bty

legislation.
' -1C7-
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§ 1L

Language deleted, In deleting the second portion of the first sentence

of this section, this amendment eliminates language prohibiting "appropria-
tion" of property in certein cases, "until full compensation therefor be
first made in money or ascertained and paid into court for the owner."”
This language adds nothing to the meaning of subdivision (a)(1). See

Steinhart v, Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). A more

explicit requirement is imposed’ by new sqbqivisiap (a).

Also deleted is the language requiring that, in certain cases,
compensation be made "irrespective of any benefits from any improvement
proposed.” This requirement respecting the offsetiing benefits has been
held inoperative because of its conflict with the equal protection clause
of the Fourteenth Amendment to the Comstitution of the United Stafes. BSee

Beveridge v. Lewis, 137 Cal. 619, 70 Pac, 1083 (1902); Pesple v. McReynolds,

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deleting the language, this
amendment clarifies the power of the Legislature to deal with the offsetting
of benefits in eminent domain proceedings., The subject is now governed

by Section 1248 of the Code of Civil Procedure.

The proviso to the first semtence of this section, and the next
Pollowing sentence, dealing with "irmedicte possession” in ripght of wey
and reservolr cases are superseded by subdivisions (b), {e), end {d).

In deleting the last sentence of this section, this amendment eliminates
the provision that, in effect, property may be taken by eminent domain for
certain logging or lumbering railrosds, and that such taking constitutes
the takér a common carrier. This provision, added in 1911, has never been
construed or applied by the California appellate courts. Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedupe and Section 1001 of the Civil Code. The portion

-108-




of the sentence making the taker a common carrier is merely an instance of\_
a broader proposition inherent in the nature of the power of eminent domain.

See Traber v. Rallroad Commission, 183 Cal. 304, 191 Pac. 366 (1920);

Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence is Intended to cla}ify, rather than change,

existing law.
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